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The discussions of the international law topics of 
1913 were conducted as in previous years by Mr. George 
frrafton Wilson, professor of international law at Har- 
vard University, who also drew up the notes upon the 
topics which are now published for the information of 
the Navy. 

The usual form of the situations was somewhat altered 
this year owing to the approaching Third Hague Confer- 
ence, at which it is probable that a code of naval warfare 
will be proposed foi- adoption. 

In view of this probability, it seemed M-ell this year 
for the conference of officers to draft regulations suitable 
for embodiment in the code. By following this course 
the views of naval officers upon certain of the more press- 
ing questions of this branch of international law are 
offered for the consideration of the naval servic«i and of 
others who are interested in the subject. 

The notes upon the topics now presented serve to bring 
discussion and opinion upon them up to date and to con- 
sider certain subjects which previously have been dis- 
cussed little or not at all at the Naval War College. In 
this volume the pi'<isontation of topics which have been 
previously discus.sed is shortened and reference is to the 
earlier volumes. In the presentation of the topics which 
have received little attention at the Naval War College 
the discussion is correspondingly amplified. Many of 
these topics are under consideration throughout the world 
and opinion is changing. The opinions given in recent 
international conferenres arc shown so far as the limits 
<.f the work bavc piTiiiiKci. 
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The president of the Naval War College requests com- 
ment on the regulations and conclusions upon these topics, 
as well as suggestions for subjects to be considered at the 
college in the future, particularly such as relate to those 
likely to be brought before The Hague Conference affect- 
ing naval conduct. 

W. L. RODOERS, 

Captain, United States Navy, 
President United States Naval War Oollege. 
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INTERNATIONAL LAW TOPICS 
AND DISCUSSIONS. 



HARCINAL SEA AND Ol'HER WATERS. 

What regulations should be made in regard to the use 
in time of war of the marginal sea and other waters! 

BEGDLATlONa. 

1. Acts of war are prohibited in neutral waters and 
in waters neutralized bv convention. 

2. " Belligerents are bound to respect the sovereign 
rights of neutral powers and to abstain in neutral waters 
from all acts which would constitute, on the part of thi: 
neutral powers, which knowingly permitted them, a 
nonfulfillment of their neutrality." 

3. The area of maritime war: 

(a) The sea outside of neutral jurisdiction. 

(b) Gulfs, bays, roadsteads, ports, and other waters 
of the belligerents. 

4. Limitations: 

(a) Marginal sea.-r-The Jurisdiction of an adjacent 
state over the marginal sea extends to 6 miles (60 to a 
degree of latitude) from the low-water mark. 

(h) Roadsteads. — The jurisdiction over roadsteads i^ 
the same a.i over the ^-a. 

(c) Gulfs and bays.— Tlie jurisdiction of an adjacent 
state over the sea extends outward tl miles from a line 
drawn Itetween the opposite nhoi-es of the entrance to the 
waters of gulfs or bays where the distance first narrows 
to 12 miles. 

(d) .Straits.— (1) Strait-^ not more than 12 miles in 
width are under the jurisdiction of the adjacent states. 
(2) Innocent passage thrungh straits connecting open 
seas is permitted. 

(e) Canals. — (1) (a) Canals or artificial waterways 
within neutral jurisdiction are closed or open to vessels 
of war during hostilities, according to the regulations 
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12 MARGINAL SEA AUD OTHER WATERS. 

which have been established prior to the declaration of 
war. (5) No act of hostility slmll take place within these 
waters. {2J (a) Canals or artificial waterways within 
belligerent jurisdiction when national in character may 
be closed during war, hut should, if possible, be open to 
innocent vessels of neutral powers, [b) Canals or artifi- 
cial waterways of mixed character which are not of grand 
importance to the commerce of the world may be simi- 
larly closed, (c) Canals or artificial waterways which 
are strictly international and form main highways of 
world commerce may be closed to all vessels of a power 
at war with the power which in time of peace is in control 
oif the canal or artificial waterway. 



Early ideas on marginal sea. — It is evident from the 
works of ancient writers that the sea was often regarded 
as susceptible of possession in the same manner as land. 
There were also early declarations, as among Koman 
jurists, that "the use of the sea is as free to all men as 
the air." The idea of maritime sovereignty was the pre- 
vailing one, however, during the Middle Ages. The 
prevalence of lawlessness at sea in the form of piracy 
and otherwise during the Middle Ages required a strong 
hand to suppress. It was natural that a state should pro- 
tect its neighboring trade routes, and its own traders, as 
well as foreign traders also, would gladly yield obedience 
in return for this protection. The commerce of the Ital- 
ian states was, during this period, very important. The 
marriage of the sea celebrated by the city of Venice from 
the latter part of the twelfth century was emblematic of 
the authority which that city had at the time over the 
Adriatic. Venice from time to time claimed and exer- 
cised the privilege of excluding others from the use of 
the Adriatic. The restrictive measures were usually 
taken with a view to protecting trade and conmierce in 
these early days. 

Grotius sums up the best opinion of the early days of 
the seventeenth century, though not following Gentilis, 
saying: 

It woiiltl seem th.it ilomlnlon over a part of tbe sea Is itcqulred 
!a other dominion; that 1b, as said above. 
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GAKLY IDEAS OX MARGINAL SEA. - 13 

because it appertaina to a person or to a territory — as appertaln- 
ing to a person when be has a fleet, wbich Is a sea arm;, In that 
part of tbe sea; as appertalniog to territory In so far as those 
who sail in tbe adjaceat part of the sea can be commaDded from 
the shore no less than if they were upon land. (De Jure Belli ac 
Pads. Lib. II., c. 3, 13.) 

Bynkershoek in 1702 tried to make this more definite 
by stating that the dominion over the sea ceased with the 
limit of the range of cannon shot. (De Domino Maris, 
c2.) 

To the position of Grotiiis, Selden in 1635 had been bit- 
terly opposed. MoUoy, writing later in the seventeenth 
century, says : 

After the writings of the Illustrious Selden, certainly It 1b 
impossible to find any prince or republic or single person Indued 
with reason or sense that doubts the dominion of the British sea 
to be entirely subject to that Imperial diadem. (De Jure mart- 
tlmo, Bk. I, chap. 6. 1.) 

And as tbe sea Is capable of protection and government, so is 
tbe same no less than the land subject to be divided amongst 
men, and appropriated lo cities and potentntea, whlcb long since 
was ordained of God as the thlag most aatural. (Ibid.. 4.) 

The point of view of those who claimed that the open 
sea was, as said in the Roman law, "by nature common 
to all," however, gradually prevailed, particularly in the 
eighteenth century, yet the line at which the open sea 
began in distinction from the line of the marginal sea 
continued to be a subject of controversy. 

Early control. — In ancient times the control of the sea 
was not considered a matter of much importance. Dur- 
ing the period of Roman power, that state exercised a 
considerable control for the protection of the different 
parts of its dominion. 

During the Middle Ages, with the development of 
maritime commerce and of competition, the Mediter- 
ranean and the waters about the coasts of western Europe 
became the subject of conflicting claims. The Venetians 
seemed to have maintained their control of the waters 
of the Adriatic till the seventeenth century, requiring 
that those who sailed its waters have permission, and in 
return they afforded a degree of protection. 
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14 MARGINAL SEA AND OTIIEB WATERS. 

In the extreme and positive practice early followed by 
Great Britain can be found precedents for the claims to 
most abi^lute control of later days. King Edgar in 964 
seems to have assumed the title not merely of King of 
the land but of the circumjacent seas. Later, acts of 
Parliament were passed assuming sovereignty over the 
neighboring seas. The formula used by the English 
kings usually implied that while they assumed the do- 
minion, they proposed to exercise the authority and de- 
fend the seas. 

In the English seas, as elsewhere, the exercise of pro- 
tection was not a gratuitous function of the state. In 
some seas tolls had been collected for protecting the 
foreign vessels from pirates, etc. The requirement of a 
salute of the flag was common in tlie English seas. The 
sovereignty, of the English seas was formally recognized 
to reside in the English crown by a memorial presented 
by the representatives of merchants of several states 
in the early part of the fourteenth century. These 
British claims and the exercise of control continued. 
Selden, in his book "Mare Clausum " (1035), gave ex- 
pression to the most extreme forms of these claims. 

What had been done by England was done by many 
other states, so that the movement of vessels upon the 
seas and in the waters near the coasts of many countries 
was often fraught with impediments and inconveniences. 
The extreme claims to control by Spain and by Portugal 
in the period of the sixteenth centuiy to all the neighbor- 
ing waters to 100 miles' limit and even beyond if the 
waters were not under another sovereignty, and some 
claims to the whole Atlantic Ocean within certain lines, 
.'^eem to have brought a reaction. From the beginning 
of the seventeenth century, particularly from the issue of 
Grotius's " Mare Liberum "' in 1609, the doctrine of lim- 
ited control gained in influence. That this control should 
ix- offectivo was the principle advocated by Bynkershoek 
in 1702 in his "' De Dominio Maris." That effective con- 
trol could lie maintained to a limit of cannon shot from 
shore appealed to the minds of men as reasonable, and 
this is the form which was embodied in many treaties, 
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LATEM IDEAS OX MAROINAL SKA. 15 

and tliis doctrine became the basis of modern practice. 
The vaiying methods whicli liad been resorted to in 
earlier times gradually assumed a degree of uniformity 
under the spread of the doctrine of Bynkerahoek that 
the land dominion ended with the range of arms, " potes- 
tas terrae finitur iibi finitiir armonim vis." The doctrine 
of the Roman law freedom of the sea was revived and 
amplified and brought to the support of the modem doc- 
trine of the exercise of control. 

Later ideas. — 'The ideas of the right to exercise juris- 
diction within tlie marginal sea became more definite as 
the limits of this area became better established. The 
questions most frequently arising related to fishing. It 
has gradually come to be recognized that in absence of 
treaties the exclusive right to regulate fishing in marginal 
seas is in the adjacent state and also that a state or states 
can make regulations for their own nationals beyond the 
marginal limits. The basis of later ideas changed some- 
what, and it was considered that the lyarginal sea should 
be under jurisdiction of the adjacent «tate, not merely 
because a shot coidd reach across the area, but becanse 
such jurisdiction was necessary for the well-being of the 
state, and even for its safe and convenient existence, and 
that the exercise of such jurisdiction within a limited 
area would not involve any disadvantage to other states 
which would be commensui-ate with the advantage to the 
adjacent state. 

The exercise of jurisdiction within this marginal area 
has now come to cover in time of peace the execution of 
municipal laws in regard to revenue, sanitary and fishery 
regulations in nn exclusive manner, and tlie execution of 
somewhat less rigorous regulations in regard to naviga- 
tion and criminal offenses, unless the criminal act takes 
effect outside the v&ssel. In time of war there is still 
much dilTerence in the practice of states. Examples of 
varying domestic regulations may be found in the legis- 
lation of many states. During the eighteenth century 
maritime jurisdiction received much attention. 

Great Britain.— A statute of George IT, c. 35 (1736), 
a*;umes jurisdiction over any person or per.'^ons who 
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16 MARCIKAL SKA AM) OTHER WATEB8, 

" shall be lurking, waiting, or loitering within 5 miles 
from the seaco;ist or from any navijjable river" and 
suspected of intended violation of the revenue laws. 
(Sec, 18.) Tn the same act jurisdiction is assumed 
''within 2 leagues of the shore" (sec. 22) and transship- 
ment of goods without payment of duties is prohibited 
" within the distance of 4 leagues from any of the coasts 
of this kingdom," The regulation relating to the juris- 
diction over 2 leagues was in 1763, by a statute of 4 Geo. 
TTI, Cap. 15, extended to the American colonies. 

Early opinion in United States. — A letter of Jefferson, 
Secretary of State, to the British minister, of November 
8, 1793, showed the attitude of the Government at that 
time: 

Sir: The President of the Ualted States, thinking that. bi^Core 
It shnll be finally deciiletl to what distance from our Neashores 
the lerrltoriiil protection of the United Stiites shall be exercised. 
It win be proper lo enter Into frleudl.v conferences and expliina- 
Uons with tlie powers chiefly Interested in the navigation of the 
seiis on oi'f cojisis, !ind relying that convenient occasions may be 
taken for these hereafter, finds It necessary In the meantime t<i 
flx provisionally On some distance for the present government of 
these questions. You are sensible that very different opinions and 
claims have been heretofore advanced on this subject. The great- 
est distance to which any respectnble nsseiit iimong niitions has 
lieen at any time given has been the extent of the human sight, 
estimated »t upward of 20 miles, and the smallest distance, I 
believe, claimed by any nntlon whatever is the utmost range of ii 
cannon ball, usually staled at a sea league. Some Intermediate 
distances have also been insisted on, and that of three sea leagues, 
hiis some authority in its favor. The character of ouv coast, 
remarkable in considerable jmrfs of It for admitting no vessels 
of size to pass near the shores, would entitle us, In reason, to ns 
broad a margin of protected navigation as any nation whatever. 
Reserving, however, the ultlninte extent of this for future delib- 
eration. Ihe President gives Instructions to the ofBcers acting 
under his authorily to consider those heretofore given them as 
restrained for the present to the distance of one sea league, or 
three geographical miles, from the seashores. This distance can 
ndmit of no opposition, as It Is recognized by treaties between 
some of the powers with whom we are connecteil in commerce and 
navigation and Is ns litlte, or less, than is clalmeil by nny of tbem 
on their own coasts. 
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f;.\llLY OI'IMON IN I'XITKD STATES. li 

The law of June .^, 1794, the Xeiitrality Act, declares: 

Sec. 6. And be it further enacted and declared, Tbiit the diBtrict 
courts sliall take -cognizanco of comi'laints hy whomsoever Insti- 
tuted In cpaes of cnpliirc niiide wilhlu the waters of the United 
States or within :i murine league of the coasts or shores thereof. 

It is possible that the limits of the marginal sea may 
be extended by pushing out from land the line from 
which the marine league is to be measured. Such a 
method is mentioned in a letter of President Jefferson to 
the Secretary of the Treasury in 1804. 

Deae Sir: As we shall have to lay before Congress the pro- 
ceedings of the British vessels at New York, it will be necessary 
for us to say to them with certainty which specific aggressioaa 
were commltteil within the common low, which within the ad- 
ffiirally Jurisdiction, and which on the high seas. The rule of 
the common law Is that wlterever you can see from land to land 
all the water within the line of sight is in the body of the adja- 
cent country and within common-law Jurisdiction. Thus, If in 
this curvature a /V\b . ."'i' "I'l =^f f''""i " '" ''■ "" i'"' 'V'l'f'" 
within the line of sight is within eoninion-law Jurisdiction, im.l 
n murder couiiuitteil at c 's to be tried as at common iaw. Our 
coast Is generally visible. I believe, by the time you get within 
about 25 miles. I sujipose that at New York you must be some 
miles out of ttio Hook before the opjioslte shores recede 25 miles 
from each other. The 3 miles of maritime Jurisdiction is always 
t" be counted from (his line of sight. 

The United States has made other extreme claims at 
various times. The Gulf Stream has seemed to some the 
natural and proper limit of maritime jurisdiction. Johii 
Quincy jVdams relates in his Memoirs that in 1805, on 
November 30, he paid a visit to President Jefferson. 

The President mentioned a late act of hostility cummltted by 
a French privateer near Charleston, S, C., and said that wo 
ought to assume as a prlaclple that the neutrality of our terri- 
tory should extend to the Gulf Stream, which was a oatural 
boundary, and wiihin which we ought not to suffer any bostlllty 
to be committed. -M. Galllard observed that on a former occa- 
sion, In Mr. Jefferson's correspondence with Genet, and by an act 
of Congress at that perlotl. we had seemed only to claim the usual 
distance of 3 miles from the coast; but the President replied 
that he had then assumed that princi]>le because Genet by his 
li'tenijierance forced ns to fix on some point, anil we were not 
then prepared to assert the claim of Jurisdiction to the extent 
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18 MARtilXAL SEA AND <JTHKR WATBItS. 

we aie In reiiwiii entitle*! to; but lie liiiri then tiLken c:ire ex- 
pressly to reserve tlie subject for future consideration, with n 
view to this siime docn-iue for which he now contenda. I ob- 
served that It luiglir be well, before we veutureil to assume a 
claim so broa<l. to wait for n time when ive sh<)ul<l have a force 
coiu|)etent to iiiaiiitaiu it. But In the nieantiuie. he said. It waa 
advisable to Egnint nt il. ^iiid to accustoni Ihc nations of Europe 
to the Wefl that we should claim It In future. (Memoirs, J. Q. 
Ailauis, p. 375.) 

Bering Sea. — After the acquisition of Alaska by pur- 
chase from Russia in 1867 the United States came into 
possession, according to the terms of the convention with 
the Czar, of "all the territory and dominion now pos- 
sessed by his said Majesty on the continent of America 
and in the adjacent islands" within the specified limits of 
the Russo-British treaty of February 28/16, 182."). Under 
this convention the United States advanced some of the 
claims that Russia had previously advanced. In 18flO Mr. 
Blaine, Secretary of State, maintained that the irregnlar 
taking of seals in the Bering Sea was contra bonos mores, 
and that the United States had jurisdiction sufficient to 
prevent such nets. (Jreat Britain maintained that fur 
seals in the high seas were res niilliiis. The matter of 
jurisdiction of the United States in Bering Sea was re- 
ferred in 1892 to a tribunal of arbitration. This tribunal 
decided that the United States had no exclusive jurisdic- 
tion outside the ordinary 3-mile limit. 

Reremie purposes. — The act of March 2, 1797, provided 
that the United States would assume jurisdiction for rev- 
enue purposes 4 leagues from the coast. 

Sec. 2760. The officers of the reveuue cutters shall respectively 
be deemed officers of the customs and shall be subject to the 
direction of such collectors of the revenue or other officers thereof, 
as from time to time shall be designated for that lairpose. TheJ 
shall no iin board all vessels which arrive within the IJulted 
Stales or within 4 leagues of the const thereof, If bound for the 
t'nlteil States, and search and examine the same, and every part 
thereof, and shall demand, receive, and certify the nianlfestB 
required to be on board certain ressela, shall affix and put proper 
fastenings on the hatches and olher communications with the hold 
of any vessel, and shall remain on hoard such vessels until they 
arrive at the i>ort or phice of their desilnatlon. 
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AMEIIKAX THEATV PnOVISIONS. 19 

This practice for the enforcement of revenue laws seems 
to meet with little objection, and is also observed by other 
states, 

American treaUj provisions. — In the treaty between the 
United States and Great Britain in 1794, Article XXV, 
it is provided that— 

NeltLer of the said pnrtles shall permit tbe ships or goods 
belonging to the subjects or citizens of the other to be taken 
within cniinon shot of the coiiat, uor In any of the buys, ports, or 
rivers of their territories, by ships of war or others having com- 
misBlon from any prince, republic, or state whatever. But In case 
It should so happen, the party whose territorial rights shall thus 
have been violated shall use his utmost endeavors to obtain from 
the ofTendlng \MT\y full and ample satlsfnction for (he vessels so 
tiiken. whether the same be vessels of war or merchant vessels. 

This article expired in 1807. 

The treaty of Gaudalupe-Hidalgo of 1848 between the 
United States and Mexico states: 

Art. V. The tmundiiry line between the two Itepiihllca shall 
commence In the Gulf of Mexico. 3 leagues froni land, opposite 
the mouth of the llio Grande. 

This portion of the treaty was reaffirmed in the Gads- 
den ti^aty of 1853. To a complaint of the British min- 
ister in regard to this clause in 1848, Mr. Buchanan, Sec- 
relniT of State, replied: 

1 have had the honor to recpive jour note of Ihe 30th April last 
objecting, on behiilf of Iho British Goveniineiit. to th;U clause In 
the fifth article of the late treaty between Mexico and tbe United 
States by which It is declared that "the boundary line between 
■ he two Republics shall commence in the Outf of Mexico 3 leagues 
from land" instead of 1 league from Innd, which you obaerre 
"is acknowledffed by Ifilernnllonal law and practice as the ex- 
tent of territorial Jurlwlietioii over the sea thai washes the coasts 
of slates." 

In answer I have to state that the stipulation In the treaty 
can only affect the rijthts of Mexico and the I'liited Sates. If 
for their mutual convenience it has been deemed proper to enter 
Into such an nrrnuRement. third partlea can liave no Just cause 
of complaint. The Government of the Tnlleil States never in- 
tended by tlila Hllpulalion to tuestion the rights which tireat 
Britain or any otlier iMwer may jKissess inidor the law of na- 
tions. (1 Moore, Digest Int. I>aw. p, 730.) 
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Opinions. — Pradier-Fodere, summing up various doc- 
trines, says : 

I.ii ])iolougiiiic>u (Je \:\ souverninete et Ue la jnrlsdIctioQ de I'etat 
Bur 1:1 jHirtloii (le uiei' qui. toncL^iut Iniuif'illiitemeiit ses cOtea, 
fcrme en qiielque sorte la llgne defensive de son terrltolre et peut 
etre consldSr^e comme line coutlnuatiou de sii fronti&re, est 
foQd£e sui- le droit de I'etiit d'lissurer sa s^iirlt^ et In protection 
des httOrt-tH commercluux et fiscaux du piiys, (Cours de Droit 
Int. Pub. II. ch. 0.) 

"^Tieaton, speaking of the " marine league, or as far as 
a cannon shot will reach from the shore," says: 

Wltblu tliese limits Its (tlie stiile's) rigbts of property iiiid 
terrltoriiil Jurisdiction iire iibsolule. iiud exclude those of every 
other uatiou. (Intemutiomil Ijiw, Pt. II, sec. 177.) 

British territorial waters jurisdiction act of 1878 says: 

Any pjirt of the open sen within 1 marine leiigue of the coast 
measured from low-water mark shall be deemed to be open sea 
within the territorial waters of Her Majesty's dominions 

The British Manual of Naval Prize Law, prepared by 
Prof. Holland and issued in 1888, declares, in regard to 
war powers, that — 

2. These powers may be exercised in any waters except the ter- 
ritorial waters of a neulral state. The territorial waters o£ a 
state are tbose wllLIu 3 miles from low-water mark of any part of 
the territory of tliat state, or foruiiiis bays wltblu such territory; 
at any rate, in tiie <'nsf of buys the entrance to which is not more 
than 6 miles wide. 

Hautefeuille shows that the early publicists fixed vary- 
ing limits to maritime domain. Casaregis gives 100 
miles; Baldus and others, 60 miles; Loccenius, two days' 
journey; many treaties indicate 2 leagues; some writers 
tlunk the extent and power of the state should determine. 
(I Droits et Devoirs de Nations Neutres, Titre I, chap. 3. 
sec. 1.) He finally concludes: "La plus grande portec 
du cannon monte a terre est done r^ellement la limite de 
la mer tcrri tori ale." (Ibid.) He argues for this, as 
many since have argued, that this area, being within 
range of cannon, is under effective control of the adjacent 
state and should belong to that state. 
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The proposition that hostilities in -time of war be re- 
stricted to the area within the jtirisdiction of the two bel- 
ligerents, and that the high seas be free from conflict, 
has been made. Neutral and belligerent commerce would 
iinder this plan be exempt on the high sea and belligerent 
war vessels would be liable only in belligerent waters. 
Under such a regulation it would seem necessary to ex- 
tend the jurisdiction in the marginal sen in order to per- 
mit hostilities with the long-range guns of the present 
day. 

It should be said of all declarations by states, or by 
rulers fixing or claiming maritime jurisdiction of an 
exceptional character or to an exceptional extent, that 
such declarations do not create rights as against other 
states. The citizens of the states making the declarations 
may be under obligations to observe their provisions, but 
the rights appertaining to the citizens of other states by 
the law of nations are not abridged by domestic acts of 
adjacent states. 

Waters of belligerents. — Tn time of war the marginal 
sea or other waters may l»e within the jurisdiction of a 
belligerent or within the jurisdiction of a neutral. The 
marginal seas or other waters within the jurisdiction of 
the belligerent, unless exempt by special treaty agree- 
ment, are within the legitimate area of hostilities. 

.Veiifral vatf-rs. — The neutral has the right of jurisdic- 
tion of waters which appertain to neutral territory. In 
early times the belligerent paid little attention to neutral 
claims. From the days of the armed neutrality of 1780 
neutral rights have gradually received more considera- 
tion. For a considerable period the obligation rested 
upon the neutral to protect its neutrality. The authori- 
ties upon international law enumerated degrees and Icinds 
of neutrality, and the lielligorents took advantage of any 
special privileges whicli would be of service to them. 
Treaties were often made in times of peace which would 
give to one -state special privileges not enjoyed by other 
states in time of war. Ijiter even the idea of impartiality 
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was considered as insufficient evidence of a spirit of neu- 
trality because the operation of impartial rules might 
easily be favorable to one state while unfavorable to an- 
other; e. g.. the grant of unlimited loans to each belliger- 
ent might be of great service to a belligerent which had 
no resources, and of no service to a belligerent which had 
abundant resources. 

Toward the end of the nineteenth century, particularly 
after the Alabama award, the doctrine of neutrality be- 
came more and more defined, and the idea that a neutral 
should refrain from all connection with the hostilities be- 
came general. Certain burdens were placed on the neu- 
tral by the expansion of the "due-diligence "clause. The 
idea that there were certain duties of abstention, preven- 
tion, toleration, and regulation was gradually recognized, 
as in state loans, use of territory as base, visit and search, 
sojourn of vessels in neutral ports, etc. 

National rc(/iilations and claitns. — -The regulations en- 
acted by domestic legislation show considerable variation, 
and the claims are sometimes even more divergent. 

Austria-Hungary. — The Austro-Hungarian regula- 
tions seem generally to recognize a cannon shot and a 
marine league as interchangeable expressions, but have 
special regidations extending revenue jurisdiction to 12 
miles, and special regulations for fisheries and in time of 
war, 

Bclt/ium. — The Belgian regulations of li'Ol contain 
very detailed and specific provisions in regard to the use 
of territorial waters. These regulations provided for the 
duration of sojourn of foreign ships of war even in time 
of peace. In time of war the regulations are very 
stringent: e. g., Ihe conmiander of any belligerent vessel 
may be invited "to furnish accurate information touch- 
ing the flag, the name, the tonnage, the engine power, the 
crew of his vessel, her armament, the port of departure, 
the destination, as well as other information necessary to 
determine, if need be, the repnii's or supplies of provi- 
sions and coal that may !«■ nei.'essary.'' (Art. XII.) 
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Biasil. — The regulations in regard to the use of Bra- 
zilian waters, issued at the time of the Spanish- Ameri- 
can war in 1898. were definite in form, though not de- 
scribing exactly what area is inchided in territorial 
waters. 

XX. Neither of tbe belligerents mtiy tnke prizes In the territorial 
waters of Brazil, pliice tbeniBelves In timbuscade In tbe ports or 
itiiclioniges, islnmls, or c;i|>es situated In those waters to watch for 
hostile ships coming In or going out ; try to get information In re- 
giird to those which iire expected, or iire to go out; or, finally, to 
make sail to chase ii hostile ship sighted or signaled. 

All uecessary meaus. Including force, will be employed to pre- 
vent prize loking in territorial waters. 

x\i. If prizes brought to the ixirts of the Republic shall have 
been tal<en in territorial waters, the things coming out of them 
shall be taken possession of by the competent authorities. In or- 
der to restore them to tbelr lawful owners, the sale of such things 
being alwnj'S taken and considered as void. 

XXII. Ships which shall try to violate neutrality shall be Im- 
me<llfltply wumeil to le:ive the maritime jurisdiction of Brazil, 
and uothiog shall be fiirnislied them. 

Tbe belligerent n'ho shall Infringe the requirements of this cir- 
cular shall be no more admitted Into the portB of Brazil. 

France. — The Instructions issued by France on Decem- 
ber 19, 1912, provide: 

Abticlb \". — Resiwct rfe« droits rfes Utiits ncutre/i. — 22, Vous 
vons coufonneren sirlctemeht aux iuterdlcllons iniposCes aux 
bplligf'ranis par la Convention XIII de I-a Haye. du 18 octobre 
1S107. concemant les droits et devoirs des Puissances neutres en 
ens de guerre miirltime. 

23. Pour Tapplication de cette Convention, vous consldCrerea 
les enux territorlales comme ne s'4lendant Jamais & molns de 
trols milles des cfttes. des lies ou des bancs d&-ouvrant qui en 
dependent, & comjiter de la lalsse de basse mer, et Jamais au deia 
de la port6t> ile canon, 

Vous trouverez dans I'annexe II le tableau des Puissances qui. 
solt dans nn te.xte ifgal on rt^glementaire. soil dans une d^lara- 
tlon de neuCrallti'. init dxe la llnilte de leurH eaux territorlales, 
quant au droit di' la i.'n<Tr<-. il uiii- distan<-e de la rCtt* siiiifrleure 
it tnilH milles. 

A'oiis ro«[>octere/ t"ute liiiilte de cette nature qui se irouveralt 
ainsl r#gullOremeiit (l\ee avant roiiveriiirc iIom hostlllteH. (See 
Appendix.) 
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The Annexe II referred to above is as follows: 

Tableau des ^tata qui ont fixe ime ^tendue de leurs eaux terrl- 
toriales gapfrieure & trois millet, quant au droit de la guerre. 



ttats- 


tionrtuc dps mn imlio- 


,n„,,„™.. 


RimlP 




, 1, mPT niBm^h 


Bn*de 
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anlarw^dHallKnelotgoant 
l« tops Svialoi Noss tt 

■ m"K«Vpliia.VU>l^"d«l'n 

rfllP. 
A puriir io L'Hot non 3 i . 

in^Kp1ppllLS,>l(.lBlied<.l!, 












Rapimne 

itoife^.:::::::::;: 


1 l-orlwdPOnrDn, 





6^ewn«ny.^Germany has usually claimed a cannon shot 
as the limit of jurisdiction seaward. Some German au- 
thorities, realizing that the range of cannon would prob- 
ably increase, have proposed that the powers meet to re- 
adjust the limits of marginal sea from time to time and 
at intervals of 10 years. 

Italy. — A law of June 16, 1912, regulates the passage 
and stay of merchant vessels upon Italian coasts: 

Akticle 1". I.e tmuslt Pt le s^jour des navires niiircliaads 
aiitioniiiix ou strangers peuient ^tre d^feiidiis en qiielque temps 
que ce solt et diins nil Hen (leternilii^ quelcouque, ict^rieur ou 
extCrleur des mers de 1 Etnt quTud ceia seia recounu iiCcessulre 
a I'interSt de In d^fen^e nntiounle Aux seals effets de la pr&sente 
lol. par " mers de 1 EtTt on entend la zone <le In mer comprise 
entre dix nillles ninrins dii ri\ ige En ce qui eoncerne les Rolfes 
el les bnles, la zone des dix mllles est meauree a partir d'une 
ilgne drolte tirfe eu tnners de la sinuosltC dau^ la partle ia plus 
extfrieui-e oil loiieiituie iia pai une Inrgeur etiii^rleiire ft vingt 
mines. (Gnzzetti nfncf ile d« 27 juin J912 n" 351. ) 

Japan. — The JapTuo^e regulations governing capture^ 
at sea, of March 15 1*>04 contain a proMsion similar to 
the Russian legiilations 

Akt. II. No Uslt ■ieircli ni capture sli ill 1 e maile hi ueutrol 
wniei's, nor in waleis lie nil placed li\ tiein '■npnli't'ons outside 
llie zinio of liostile oper.tlloiis. 
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Nonrny and Sweden. — Both Norway and Sweden, be- 
fore, during, and since their union, have maintained 4 
miles OS the limit of maritime jurisdiction. Even their 
early laws specify that this distance shall be measured 
from the most remote islet which is exposed at low tide. 
Scandinavian writers argue thiit as many continental 
states maintain the extent of jurisdiction as the range of n 
cannon shot from shore, their contention for 4 miles is 
really a moderate one, as the range of cannon shot is 
much greater. 

For control of fishing, the Norwegian claim in the 
seventeenth century (1636) extended even to 4 or 6 
leagues. 

The Swedish jurisdiction for revenue purposes lias been 
fixed ordinarily at 6 miles. 

The above jurisdiction becomes of special importance 
because practically uniform rules of neutrality were pro- 
claimed for the waters of Denmark, Norway, and Sweden 
by concurrent agreement on December 21, 1912, and pub- 
lished on December 24. No change in the rules were to be 
made by one state without consulting the others. 

Rimsiu.—X Kussian ukase of September 7, 18-il, relat- 
ing to the Bering Sea, forbade all foreign vessels, except 
in case of distress, "not only to land on the coasts and 
islands belonging to Russia, as stated above, but also to 
approach them within less than a hundred Italian miles." 
Both the United States and Great Britain protested 
against this position of Russia. 

In mil a l)ill waf^ before the Riinnian Duma proposing 
to reslrict tishing within 12 miles along (he coast of the 
White Sea. This projiosed law raised protests from sev- 
eral stales and became a matter of impiiry in the Britisli 
I'ai'liamenl, where the sentiment of the (iovernment was 
opposed to tiie cliiniiiaf ion of the 3-niile limit of juris- 
diction. 

The Russian Regulations on Maritime Prizes, approved 
by the flilmirality Itoard September 20. H'OO. and made 
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operative for the Russo-Japanese War of 1904r-5, provide 
in article 16 that — 

Tbe stai>|)age, examliDitlon. and deteutlou of bostile or SUB- 
liicluus teHsels mid ciirgoes is iiermltted throughout the exteut of 
tile oceiiii mill olber wiiiere, with the e.\ceptIou of those under tbe 
(kuuluiou (it a ueutnil power ur tLose excluded from military op- 
erations by special Interniitlonal ugreeuieuts. (Foreign IteUitlone. 
U. S. 1904 p. 737.) 

.'S /Ml ill. —The Spanish claims to jurisdiction seem to ex- 
tend in ordinary cases to 6 marine miles. 

Special regulations. — During the Russo-Japanese war 
of lilOJr-S several states made known in their neutrality 
proclaniatioii that they proposed to restrict the use of cer- 
tain watei-s in special res[jects. 

Ui-iiiiiuilc.—" If Wiirlike oiieratious should extend to the vicinity 
oi ]>euHU[ik, tho iuuer wiiters south of Senlimd limited by the 
lueridliius of (iiuij imil Stege shall he c-ioeed by weans of stationary 
aiibuiiirliie uiines: tiiid alilps of war belonging to either belligerent 
tiiuiil nut l)e iieriiiittefl to enter these waters nor the roadstead and 
harbor of Co[>eu]uigeu. except iu evident atress of weather, in 
which case sncli entrance shall be miide public." (Foreign Rela- 
tions. U. S., lOOi. p. 21.) 

Sicedm and i\'onrai/. — The King has decided — 

1. To lutenlict to war vessels of the belligerents entry to tlie 
tc-rrilorial waters within the fixed submarine defenses, hb well as 
t'l Ihe foilowiug iwrts; 

(nl In Sweden: 

SliM-kbolui, <xiin]irlKiiig [he waters within u line commencing at 
SiiillerxbiKlii. on the Swe<llsh Continent, iind piisslng Furusund, 
Sandhnnm, and Flversiitrno. to Diihiru and another Hue, 
IIen'bamrii-I.)iiidsort-I.e(1sktlr. 

Kitrlskronii, wiliiin Ihe fixed submarine defenses; 

Fftriisinid. the enlriiuce from the north, comprising the wiiters 
within II line (.'uiniecting V'ltilmsndde with M911ergrundsudde, and 
tlie enliimce from the wiutli, comprising the waters within a line 
ItyssniU—linnndary of Itnngeor-Buugnits ; and 

Slile. ciiniprlMlng ilu> waters within Ihe true north and west 
lines ciMUiec'ling rlie boundary of Mago with the mainland of the 
ishind of Guttland. 

The |H>rt of tredrlkshald 
The fjord of Kri-^tliinla inside of Biiatii; 

The fjoni of lonsbeig In'-ide of Nutholuien and of the light- 
honses of OsIr \akerholmeu of Mogeriitangen, and of VallO; 



Digitized byGoOgIC 



VIEW OF IKSTITCTK OF INTERNATIONAL LAW. 27 

The iwrt of KrisHnnssaud with the waters inside of Fredrlks- 
liolm nnd ot the lighthouses of OxiS. of Griinniugen, iimi of Torso ; 

The port of Bergea with Us entrances (n) Byfjorilen inside of 
HJelteskJaer-Stnogen, (h) The entrance from the north Inside of 
Herl(i-Agni)-Bogu6 ; 

The fjord of Trondhjem inside of the fort iflciit ions of Agdenes; 

The port of Vnrda. (Ibkl, p. 31.) 

Institute of International Lair. 189^. — The (juestioii of 
the limit of jurisdiction over the niargioal sea has re- 
ceived much attention from the Institute of International 
Law. The report of Sir Thomas Barclay, in 1894, showed 
that there had been such lack of unanimity as to the limit 
of jurisdiction that he had deemed it expedient to leave 
the number of miles in the proposed rules to be filled in 
by the Institute. 

The re|)ort of 1894 showed a tendency to make a dis- 
tinction between the limit to be prescribed for the exer- 
cise of jurisdiction in time of war and the limit which 
should be prescribed for the exercise of control of fishing 
and similar purposes. Some authorities of great weight 
stood firmly for an extensi(m of the maritime jurisdiction 
to the limit of the range of cannon shot. M. de Martens, 
of Russia, held tliat this ranye was the real basis upon 
which tlie limit of jurisdiction sliould be determined, and 
that accordingly the limit would vary as the range of can- 
non increased. To M. de Martens the 3-mile limit seemed 
obsolete and iiiogical. He proposed 10 miles as a conven- 
itnt conventional limit. If the doctrine of IJynkershoek 
is to be followed to its logical conclusion, and " the land 
dominion is to be limited by the range of cannon." then 
there is reason for extending the marginal jurisdiction. 
If the question is one of tlie distance to which the ad- 
jacent stale can in fact control the marginal waters, then 
the limit may 1k^ extended. This was frequently shown 
t(> be the attitude in the eighteenth century claims and 
writings. 

Tii6 ideas expresseil by the Institute of International 
Law ill lftl)4 indicate liiat there is a common belief tliat 
tlie adjacent state lias not merely jurisdiction, but also 
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sovereignty, over the marginal sea. The rule proposed 
by the Institute was : 

Article premier. L'£tat .i uu droit de souveraiuit& eur uue zone 
lie h) mcr qui bntgue la cdte snuf 1e droit de pflssage Inoffenalf 
reserve a I'nrtide 5. (XIII Anouoire. 1894-95, p. 329.) 

Abt. 5. Ti>u3 lea navires sans distinction ont ]e droit de passage 
iiiofTensif par ta nier territorials, sauf le droit des beilig^antB de 
rfglementer et, daos un but de defease, de barrer le paaaage danu 
Indite nier [xiur tout nnvlre, et sauf le droit des neutres de rggle- 
iiienter Ig piissage dans lailite nier pour les navlres de guerre de 
toiites untionnlit^B, 

The Institute was basing its action upon a marginal 
limit of 6 miles instead of the generally recognized 3 
milts. The Institute by another regulation had proposed 
to give the neutral state a right to extend the zone of con- 
trol in time of war even to the range of a cannon shot. 

It may be said that Sir Thomas Barclay, in 1894, after 
considering all the propositions which had been made to 
him as the reporter of the committee, judged 6 miles to be 
the limit which would be most in accord with general 
opinion, though in special cases this limit might be ex- 
tended. The investigations and discussions resulted in 
the formulation of the proposed i-egiilation in the follow- 
ing form : 

Art. 2. l.ii aier territoriulo s'^teiid f> U nilllcs niiiiiiiN (GO an 
di-prO lie intiHide) ile In liii'-fe de liasse uinree sur toute l'4tendue 
lies crttes. (13 Anuuaire de 1" Inslitut ile Droit Intemntionai, p. 
320.) 

The .same regnlalion was presented to the Institute in 
l!tl2. 

The Institute in 1S94 also proposed to give the neutral 
state a right in lime of war to extend its zone of neutral- 
ity (o the range of a cannon. 

.\KT. 4. Eu cas de guerre, I'Etat rli*eriilii iieutip a le droit de 
fixer. liar In declaration de neulrnllte ou par mitlBcatlon M|>eciale, 
sii zone neutre ati del9 de G nillles, Jusqu'A |Hirtee du canon des 
cfites. (XIII Anuuaire. ji. 329.) 

Tlie extent of marginal waters would, under this regu- 
lation if adopted. \te very much enlarged, and the area 
iif jwssiblc hostile action by belligerents would be cor- 
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respondingly decreased as regards neutral waters, but 
increased as regards the area which might be regarded as 
within belligerent jurisdiction. It would not be reason- 
nble to grant that the neutral marginal sea could be ex- 
tended in time of war unless the belligerent marginal sea 
might be similarly extended. The liability for cutting 
cables on the high sea, for example, would under this 
regulation be reduced, as nearly all cables if cut at all 
must be cut within range of cannon shot though perhaps 
not within 3 miles. If the neutral may thus extend tho 
.zone of neutrality to the range of a cannon, violations of 
neutrality will be more liable to occur, and the neutral 
will, under recent conventions, be under great obligations 
to prevent these violations. These and other possible 
consequences .seem to have led to tlie suggestion in the re- 
port of 1012 that this article be eliminated from the pro- 
posed regulations. 

Position of United States, 1896. — The proposition of 
the Institute of International Law in 1894 for a 6-mile 
limit of marginal sea was brought to the attention of the 
United States by the Netherlands minister, and a reply 
was made by Secretary Olney in 1896 : 

In conformity with your recent onil request, I lijive now thu 
honor to niuke further response to your imolHeiiil uote of Novem- 
ber C liisl. whicb was acknowledged on the 0th of the same moDtb. 
by informing you that careful conslderntion woulil be given to the 
Importiint Inquiry therein niiiile iis to the views of the United 
States Government loucliliig the eipedieucy of settling by treat.v 
among the Interested flowers the question of the extent of ter- 
rlloriiit Jurlsdictloii over maritime waters. 

This CIovernDient would not lie Imlisposed. sliould u sufficient 
ntimber of maritime jiowei's c<in('ur in the iiroposition, to take 
piirt In iin endeavor lo reiicb iiu iiccord hjiving the force and ef- 
fect of liiterniitioniil law as well as of conventlontil regulation, by 
which the territorial Jurisilicllim of a stiite, iMjflnded by the high 
sens, should henceforth extenil nautical miles from low-water 
miirk. and at the sinne iltne providing that this 6-mile limit shall 
iilso tie lli^it o(^ the neutral maritime zone. 

i am unable, however, to express the views of this Government 
uijon tlie subject more jirecisely at the present lime. In view of the 
imprirlnut I'otislderiitlon to lie ^l^en to llie question of (he effect 
at suL-h a mild Iflciit Ion of existing internutional and conventional 
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lint i]i>ou the jiiiisUlctloiiiil bonmlurles of udjiiceut slates und Uie 
appllciitioii of existing treaties lii respect to the doctrine of head- 
Hnila nnd bojs 

I need BCnrcely obferve to you that nu extension of the liead- 
Innd doctrine bj making territorial all bays situated withfn 
pioniontorles 12 lulles apart instead of 6, would nffect bodies o( 
niter mm deemed to be higli sens and whose use is the subject of 
existing conienlional stipulations. (Quoted In Moore, Inter- 
uatlontl Inn Digest Vol. I, p. 734.) 

Institute of International Law, 1912. — A report to the 
Institute of International Law in 1912 by Sir Thomas 
Barclay retained the provision recommending 6 miles as 
the limit of jurisdiction over marginal sea, but it was 
proposed to strike out the regulation giving to a neutral 
state the right to extend its zone of marginal neutral 
waters in time of war to the range of a cannon shot, thus 
leaving the zone in peace, as in war, at the 6-mile line. 

Conchtsion. — The report presented to the Institute of 
International Law in 1912, to be more particularly con- 
sidered at a later session, makes the following provision 
in regard to the area of hostilities. 

Art. 1. Tlii'ilrt' •/..■< Iinnlililc". — 1,p tliMliv de 1" ("uerre mari- 
time coinpreud; 1° la nier ouverte; 2° Ifs golfes, lea bales, ies 
rades. Ies imrta et Ies eaux tcrrltorlales dea belllg^ranls, y com- 
prla leurs dfitroits et leurs cnnaux maritimes; 3° leurs eaux con- 
tinentales servant il la navigation niaritinie, nutnut que desna vires 
de guerre eunenils y p^ndtrent de la mer. 

Des actes d'hostilitC ne peuvent avoir lieu ni dans Ies eaux dea 
£tats neutres, ui daus Ies parties de la mer. Ies d^trolts et Ies 
ennaux conventlonnellement neutralisSs. 

This does not, however, determine what are the limits 
of the respective waters. 

General trend of the coast. — In measuring the limits 
of marginal sea the opinion seems to be that it may not 
be wise to follow all the minor sinuosities of the coast. 
These small indentations can not easily be discovered 
from the sea and may vary. The reasonable position has 
been held to be that in establishing the lines of limitation 
of the marginal sea, the general trend of the coast shall 
be followed in cases where questions arise. {Hague Arbi- 
tration, Norway v. Sweden, 1909.) 
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Regulations of The flatjue lonvcntionx.—'VXw. regula- 
tions of the conventions agreed upon at The Hague in 
certain respects racognized a somewhat modern idea, viz, 
that the burden of the war should, so far as possible, fall 
exclusively upon the belligerents, and that neutrals should 
be freed from its consequences. 

The first article of The Hague convention concerning 
the rights and duties of neutral powers in maritime war. 
which was signed in 1907 and proclaimed in 1910 by the 
United States, provides — 

Article ]. IteUlgereiits iire bound to resiiect tUe sovereign 
rights of ueiiti'iil [lowers iiiul to nbstain, tii iieutrnl territory or 
neutTiil waters, from all nets wbleh woiiUl constitute, on the part 
of the neutral (lowers which knowingly i>ern)llterl tliem, a non- 
fiiimiiiieiit of their iieulrtilit}-. 

This article, which was adopted by the representatives 
at The Hague, was emphatically declared by the British 
delegate who presented it to be a forma! recognition that 
the belligerents are bound to respect the rights of neu- 
trals. (Deuxieme Conference, vol. 3, p. 572.) 

In a general way " ali acts of hostility " are forbidden 
in neutral waters. Some of the specific acts which are 
forbidden to belligerents are enumerated in this same 
convention; such are the setting up of prize courts in 
neutral jurisdiction, the use of neutral waters as a base, 
sojonrn by iK'lligerent ships in neutral waters foi' more 
than 24 hours, the bringing in of prize, etc. Under 
ai'ticles 25 jind 2f> the neutral ^tate is bound to " exercise 
such surveillance as the means at its dispo^il jilJow to 
prevent" violations of its neutrality, and the exercise of 
its rights " can not be considered as an unfriendly act." 

The report accompanying this convention, which is an 
official commentary upon its meaning, says; 

Le i)rinoli>e qu'il coiivleut (I'lifBrmer tout d'ubord c'ent robligii- 
tl"ii [xinr Ifs UelMtrennilH ile resj^-clcr leu droits KoiLveriiins den 
l^tnts Deulres, C'ette obliKnlioii ne rfisulte [ins de In guerre, pas 
plus que le droit d'un fitat a rinviolnbllitO de son terrltoire ne 
M4iulte rte sii neutrality. C'pst une obligiitinn et c'i'sl nn droit qui 
wml lulif'ienls i) (Vxis(en<-e mrnie des fttnts. units ijii'll est bon de 
rappeler expresseinent dniis dea clrconetanees oil lis sont plus 
expose a etre meconnua. Suivant une parole de Sir Ernest Satow, 
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L article lie In proposition brltuimlque aiiquel n 
m eiiipruut^ prei«|iie [extuellement I'artlcle 1 de notre projet, 11 
}- a Ifl " I'exiiressluu de In peus^e niattregse de cette purcle du 
droit liiterniitlouii].'' (Stance du 27 Juiliet) 

Le priocipe est apiilicnble i. la guerre contlueutule coninie ft la 
guerrt! uini'iiiiiie. et i] lie faut pas s'^toiiner que le r^glement 
Olalmie pur li- l>i-ii\ir'tiie Co in mission lui gujet dfS droits et des 
devoirs Aes £tats iieutres but Cerre commence pur cette disposition : 
" Le terrltolre des ^tiits neutres est Inviolable," 

I>'ime miiLiliTc ):('nC'r:i )e. les bellig^rants dolvent s'abstenlr dans 
les eiiiix iifutres do tout ncte qui, s'il ^tiiit tol^rg par I'fitat 
ueiiir*'. coiisiitiieriiit uu mimquement 6. In neutrality. II importe 
de reuiuriiuer. Ots ft present, qu'un devoir du neutre ne correspond 
pns nfeecmiiieuipnt A uu devoir du belllgerant et cela est coq- 
foniie a lii iinturc des choses. On peut Impuser iiu belllgSranl 
I'oblifCiitiou nbsoluf de s'libsteuir de certains nctes dans les eaux 
6<: ri^:tut iteuire: il lui est His6. et, dans tons les cas, possible 
de stitisf;ilr<- fi i-<'ite oblipntion. qu'll s'agiKse des ports ou des 
eaux terrltiirinles. On ne peut, an contrnire, Imposer ft i'l^tat 
iieiitre I'olilipirli n de jir^venir on de reprimer tons les actes que 
voudMiii fiiire iiu femit uu belllgerant. puree que trts souvent 
rfttiit neutre ne seni jhis en situation de rempllr uiie pareiUe 
oMl)!:itiou. 11 )>eut ne piiH savoir tout cc qui se passe dnng ses 
eiiux el il .iH'Ut n'Otre jias en 6tflt de renipCcher. I^e devoir 
ii'exisle <iiie dnns In niesurc ofl on pent le connnltre et le rempllr. 
Cette obseivation I'nr it sou application dana uti cortain nombre 
de ens. (IW'uxlt-iiie ronWrenee Internationale de hi Paix. Vol. I, 



r.ii- uf lennn m Tfir' Hague convention.^.~-1n different 
articles of The Hague conventions different expressions 
are used. Soinctimes the general terms " nentral waters " 
or ■■ territoiial waters " are used ; sometimes more special 
term?-, a^ " ncutnil ports and waters," " ports, road- 
.steads. or tiTritorial waters," "neutral ports." "ports or 
roadsteads." 

While the variation in the use of terms may not in 
some instances be entirely consistent with the plan of 
the conventions in the convention concerning tlie rights 
and diiliej- of nenlral powers in maritime wiir, the use was 
recognized as giving rise to some difference of obligation 
as iTgiii'ded the neutral power, bnt not as regard bellig- 
erent>. 



' deuiimdei' s'il y a lieu de diatinguer entre 
i tel'ritoriales : la distinction se comprend en 
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CO qui concenie les devoirs dti ueutre, qui ue pent Ctre au ineme 
degT6 respoiisiible de ce qui se pasae dans les ports soumls ft 
Taction <lire(.-te <le ses ui]torlt{-s on duos ses eiuL\ territorin les sur 
lesquelles 11 ii'n soiivent qu'uii fnible conlrule; la alstluotlon ne 
se coniprend ims iwur le devoir du belligerant, qui est ie mSme 
partout. (EteuxiSme Conference de la Pais. Vol. 1, gi. 2!)5.j 

If the limits of jurisdiction in marginal waters should 
be extended to or more miles, there would be an in- 
creased difficulty in maintaining these rules. 

ConJii^eration of projects. — The admission of the claim 
of the right to exercise jurisdiction over the marginal sea 
would carry the corresponding obligation to exercise this 
jurisdiction. There would therefore be an increase in the 
extent of right together with that of duty. 

The proposed assumption of a jurisdiction by the 
United States to the Gulf Stream in the Atlantic Ocean 
would involve obligations which the Government would 
probably be reluctant to assume. The claims to 100 miles, 
60 miles, 20 nyles, etc., would likewise involve large obli- 
gations. It should therefore be emphasized that (he pos- 
session. of jurisdiction, if granted, carries obligations as 
well as rights. 

The extenfii<m of jurisdiction in the marginal seas is a 
corresponding reduction of the area which has formerly 
been considered as the high seas, an area generally recog- 
nized by ail the .states of the world as being outside the 
limits of possible appropriation or exclusive jurisdiction. 
Any change from the 3-mile limit which may be regarded 
as properly accepted should therefore be by general 
agreement of the maritime stalew. 

The rights and duties of belligerents and neutrals 
would be materially modified l>v such a change. 

The exercise of jurisdiction over area beyond the .3-mile 
limit has been generally admitted for purpose of enforce- 
ment of revenue laws and gninte<I by convention f<ir fish- 
ing and other purposes. There would accordingly be 
little difhculty in introducing more uniformity in these 
practices. Several states have signified willingness to 
make changes in their domestic regulations. 
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SunhTnary. — A review of opinions, practice, treaties, 
and decisions shows that for fishing and neutrality the 
3-mile limit has been generally recognized. For revenue, 
sanitary, and certain police purposes a wider jurisdic- 
tion has been admitted. Certain states in early times 
claimed very wide sovereignty over the sea. Some states 
at present claim more than 3 miles as the range of their 
jurisdiction. The present tendency as shown in inter- 
national conferences is to extend the limits of maritime 
jurisdiction. Many states have shown a tendency to 
adopt B miles as the limit of maritime jurisdiction. 
Many treaties still exist which provide that the range 
of cannon shot determines the limit It would seem, 
therefore, that indefiniteness has been and is common in 
the fixing of the limits of the jurisdiction of marginal 
seas. A definite limit is particularly to be desired. The 
development of guns and their increased and increasing 
range makes the doctrine of the limit of cannoii shot un- 
certain. An uncertain and varying standard of measure- 
ment must lead to misunderstandings and often produce 
difficulties which should be avoided. Admittedly the 
present range of cannon shot would be an extreme limit 
of claim of jurisdiction. The 3-mile limit woiihl be a 
most conservative claim. Many states have under differ- 
ing conditions supported a claim to a limit between 
these. Such a limit should be within reasonable control 
of the adjacent state and .should not be an undue im- 
pairment of tlie acknowledged freedom of the seas. It 
should be a limit which has received a reasonable sup- 
port. Such requirements seem to be met in the follow- 
ing provisions: 

Conclusion. — a (1) The jurisdiction over the marginal 
sea extends to 6 miles {GO to a degree of latitude). (2) 
The adjacent state has the right to exercise such jurisdic- 
tion over the marginal sea as is necessary for its well- 
being and for the maintenance of its obligations. (3) 
" Belligerents are bound to respect the sovereign rights 
of neutral powers and to abstain, in neutral waters, from 
all acts which would constitute, on the part of the neutral 
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powers which knowingly permitted them, a nonfulfill- 
ment of their neutrality." 

Gvlfs and bays. — Geographically a gulf is sometimes 
defined as a large bay, and a bay is defined as an expanse 
of water between two headlands. The headlands may be 
relatively near, and the definition is clear; but headlands 
may be very remote, and questions as to the nature of 
the expanse may arise. The Gulf of Mexico, the Bay of 
Biscay, the Gulf of Guinea, the Bay of Bengal, show 
the possible range of the terminology. Such areas as 
these may in most respects at the present time be treated 
in the same manner as open seas. 

There are, however, smaller gulfs and bays as to the 
jurisdiction of which there are controversies. When the 
mouth of the gulf or buy is not more than 6 miles wide, 
the jurisdiction is admittedly within the adjacent state 
or states. If one state is sovereign over all the coast of 
such a bay, its jurisdiction is exclusive. 

In the North Athintic fisheries arbitration the British 
contention was that the word " bays " in the treaty of 
1818 meant " all those waters which, at the time, every- 
one knew as bays," while the United States maintained 
that it was confined "to coast indentations whose head- 
lands are not more than G miles apart." 

The United States has, however, maintained a wider 
limit for gulfs, from time to time, since the founding of 
the Republic. In 1793 an opinion of the Attorney Gen- 
eral, in regard to the capture of the British ship Grange 
by the French frigate UEmhuscade, claimed " that the 
(•range was arresU'd in the Delaware, within the capes, 
before she had reached the sea," and that " to attack an 
enemy in a neutral territory is absolutely unlawful." 
The question then arises as to whether the attack within 
the Capes Henlopon and May was within neutral juris- 
diction, and the question of jurisdiction on the sea was 
by specific statement excluded. In support of the claim 
that the bay was within the jurisdiction of the United 
States, the Attorney General. Edmund Randolph, fur- 
ther says of Delaware Bay: 
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lilies with iio foreign dominion; no foreign nation 
has ever before exacted a community of right in it, as if it were 
a main sea; under the former and present Governments the ex- 
clusive Jurisdiction has been iisseried; by the very first collection 
law of the Uuited States, passed in 1789, the county of Cape May, 
which Inclncles C:i|)e May Itself and all the waters thereof, there- 
tofore withlu the jurisilicllou of the Stute of New Jersey, are 
comiiretaencled In the tllslrift of Bridgetown; the wbole of tbe 
State of Delaware, reaching to Cape Henlopen, Is made one dis- 
trict. Nay, unless these [Mtsilions can be lualnlolned, the Bay 
of Chesaiieake. which, in tbe siinie law. is so fully assumed to 
be within the United States, and which, for the length of the 
A'it^luia territory, is subject to the process of severiil counties to 
any extent, will become a rendezvous to all the world, without any 
possible control from the Uuited States. Nor will the evil stop 
here. It will require but another short link In the process of 
rensoninfi; to dlsaiipropriale the mouths of some of our most 
important rlrers. 

Such a Statement implies that neutral ]*urisdiction may 
be claimed in bays where (:he headlands are more than 6 
miles apart. The demand for the restoration of tiie ship 
Grange was granted by France, thus giving a provisional 
recognition of the exclusive jurisdiction of the United 
States ill (Ilc Delaware May. 

A somewhat more definite provision in ivgard to the 
method of meiisurement of the line of jurisdiction was 
proposed in a letter of Secretary of State Madison, May 
17, 1800, to Messrs. Monroe and Pinckney, who were rep- 
resenting tlif United States in London. Madison sug- 
gested that an article be negotiated as follows: 
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HEADLAND DOCTRINE. 37 

occnsioDed by any proceeding contrary to these attpnlatlons, and 

the offender cannot conveniently be brought to trial and punlsh- 
meot under the laws of the party offended, he ehali, on demand 

made within months, he delivered up for that purpose. 

If the distance of four leagues eanaot be obtained, any distance 
not less than one sea league may be substituted In the article. 
It will occur to you that the stipulation against the roving and 
hovering of arniecl ships on our coiiets so as to endanger or alarm 
trading vessels, will acquire Importance ns the space entitled to 
Immunity shall be narrowed. 

The discussion in regard to this matter led to the draw- 
ing up of a convention which named 5 marine miles as 
the limit of maritime jurisdiction, but this convention 

was never ratified. 

There was a long period of discussion over what con 
stituted a bay, particularly in the claims as to fishing 
rights. 

Headland doctriiie. — 'The Netherlands declared in the 
neutrality proclamation during the Russo-Japanese war 
of 1904-5 for the 10-mile limit of bays: 

Akt. VIII. Under the territory of the Kingdom is also included 
the seiicoast to within a distance of 3 nautical miles of 30 degrees 
latitude at low-water mark. In regard to bays, that distance of 
3 nautical miles shall be measured from a straight Hue athwart 
the bay as close as possible to the entrance at the first point at 
which the entrance to the bay exceeds 10 miles of 00 degrees 
latitude. (Foreign Helatlons U. S., IWM, p. 27.) 

North Atlantic coast fisheries arbitration, 1909. — Ques- 
tion 5, submitted to arbitration at The Hague in the con- 
tention between the United States and Great Britain in 
regard to the Xorth Atlantic coast fisheries under the 
treaty of 1818, rai.-rd the following point : 

t'ruui where must be nieasureil the "three mnrlti<' miles of niiy 
of the coasts, liajs. creeks, or harliours" reti'ired to in the siiid 
article? 

The British contention in regard to bays was summa- 
rized in the British case, as follows, in a statement as to 
"Rights over inclosed waters:" 

It Is also undoubted law that a state can exercise soverelgnt; 
over certain iwrtlmis uf the sea Ineluseil within lis territory by 
Ilcadlands or |ironiontorles. 
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But different considerations iipply in the cnsc of inc'osed wiiters 
from those which alTect tlie open sea. The posseSEion of hcnd- 
laods gives a greiiter power of control over wiiters rontiilued 
within theiu than there can he over the open sea. and the safety 
of a state necessltntea more extended dominion over tiie hiiys imd 
gnlfs inclosed by Its territories iliun oier ojien waters. Moreover, 
the Interest of other niiClons in b:iys and gulfs is not so direct If, 
as is coiiiiuonlr the case, the; lie off the oce:in highways. For 
these rensons the 3-nille rule has never been applied to Inclosed 
waters, nor has any delineil limit been generally aceci>ted In regard 
to them. It Is true lliat the understand in); of mitlons has Im- 
posed Bi'me restrifllons on Lhe exercise of sovereignty over these 
waters, iiud thiit stiites do not now assert claims, such as were 
common in former times, over wiilers which from Iheir size or 
configuriitioii can not be effwtive'y controlled or which from 
their situation can not be fairly held to be the exclusive proi^rtf 
of any one state. But these rest I'ict long nmst de|>end on the par- 
ticular circumstances of each cape; Ihoy have never bwome formu- 
lated in liny rule of general np|ilicnlliin. There was therefore no 
dednltc meaning which could liiivo been iisslgned in 1S18 to the 
term "bays tn His Majeatj's domluions" unless it were the 
meaning which His Majesty's (Jovemiiient contends should be put 
upon it: and there was no princiiile of the law of nations under 
which the meaning could be limited to bny.-i of a certain pxlent 
only. (North vVtliiutlc Const FislaTlea Artiliratl.ui, Rrllish Case, 
p. 108. Vol. TV. U. S. Sen. Doc. KTfl. Olsl fc.ng., :i,i scks.. p. Ofi.) 

Attempts have been made, it is Irue, by some writers lo sug- 
gest a general principle ciipnbU' of ai>|)lipiitinn to all Inclosed 
waters. Rut these suggestions have led to no practical result. 
TLe difference in the considerations which affect pnrllciilar cases 
has made it difficult, If not Iniiwssible. to formulate any general 
rule, and the dilTei-ence in the considerations which affect the 
open sea on the one hand and inclosed waters on the other band 
has made It lni]Kissible to apply the same general rule to both. 

It is suhmilted, therefore, that lhe oiiiuimis of Jurists e)4tablish 
that there Is not any deflnlte limit, whether miles miles or more, 
beyond which inclosed waters, such as bays, may not be claimed as 
territorial waters by lhe stale within whose shores they .-ire In- 
closed, and that a forllnri there was no such limit in ISls, It 
follows thill ibe word "hriy" as used In lhe treaty was usf 1 In 
its ordinary sense and Included all those tracts of water kmiwji 
at the time as bays. (North Atlantic Coast Fisheries, Itridab 
Case, p. 121. Vol. IV, ir. R. Sen. ]>iw-. 870, Cist Cong., 3il sess. 
p. 308.) 

Aiiii-riiiii, I'lntentioii, 1000. — The contention of the 
United Slates in the Korth Atlantic coast fisheries arbi- 
tration was to restrict, under the treaty of 1818, the 
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opening of biiys to the C-mile limit. The conclusion 
was stated as follows: 

5. Tlie posiliou of tlie United States with reference to question 
5 is tliat tlie distance of "3 miiriue miles of any of the couats, 
bays, creeks, or horbors" referred to in the snid nrtlcle, muBt be 
meiiMuied from low-wjiter murk, following the indeutntions of the 
coast; and the United States requests the tribuuiii to answer 
and decide this question accordingly. (Case of the United States, 
Ibid., vol. 1, p. 248.) 

Opinion of Dr. Drago. — Dr. Drago, in a dissenting 
opinion, refers to the award which states that the line 
from which the 3-inile limit shall extend shall be drawn 
" across the body of water at the place where it ceases 
to have the configuration characteristic of a bay. At all 
other places the 3 miles are to be measured following the 
sinuosities of the coast." In criticizing this, he justly 
says: 

lint nil rule Is hild out or gcnertil principle evolved for tbe 
liarties In kiinw what ihi' nature of such confiRuriiiion Is or by 
what iiicliioii.s ilic [Hilnts should be ascertaliietl from whlcli the 
bay should lose the cha met eristics of such. <tbld., vol. 1. pp. 
]«2-l]2,) ' 

Chesapeake Bay. — In the case of the AUeganean, con- 
sidered by the Alabama Claims Commission, it was said 

(Stetson r. Tlie United States) of the Chesapeake Bay : 

Conwldei'ins.'. tlier<'foi'e, (lie importiuice of the question, the con- 
llguralloii < f Ctiesiipmhu IS;iy. the fact that Its headlands are well 
mnrkeil and but 12 miles aiMirt; that it and its tributaries are 
wholly within our own territory; thiit the boundary lines of ad- 
Jiiei'iit Stnti's ciK-onipiiss i(. Itiat from the earliest history of the 
i-iuiiLlry i[ l:as liccii cliiiiin'cl (o li<> territorial wMlcrs and tbiit the 
claim has lU'vcr been qneslione<I; that it Ciin not become the jiath- 
way from onl^ nation to another; and rememberiug the doctrines 
of tlii> rtti<s\ti7At\ anth.irilli's upon lulcrnatioual law. as well ns 
the lioldlu}.'s r>r iiii' K[i}-iish <-<iurts av. t ' the ISrlstol Channel and 
CoLiceiitioii l[:iy. and hearing hi nihiil the matirr of the brig 
ilriniil'' and Mu' posUion tukeu by the government ns t' Delaware 
Bay, «■<■ all' toniil in tin- .■.lui'lnsiim that riies;i|)eiikp Itny must 
tie hi-iil Ici III' wIjkII.v witlihi (lie territorial Jurlsillctloii and author- 
ity of tlie liiiveriiniHit of llie United Stiile.x and n:> part of tbe 
"hich seas'' wiliiin (lie mcanlnt; of llie term ns used In section D 
of the !i''1 I'f .Tune .'•. lsT2. (M<Kire. [nleniatloiial .Vrliitratlona, 
Vol. IV. p. -l.'UI.i 
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Opinion of Azuni. — Azuni, whose work had great au- 
thority in the early nineteenth century, showed clearly 
the opinion at that time: 

It Is nlreody eBtablislied nniong polished niitions Uint In placea 
wbere tbe land by Its curve f.imiB a bay or a gulf we must 
supiK>se a line to be drnwu from one point of the Inclosing land 
to tbe otlier or ntong the smiill IsUinds whicli i^xtend beyond the 
headtnnds of tbe bay. nud lliitt the whole of this bny nr gulf Is 
to be considered as territorial scii. even though the cenler may be 
In some places at a greater dlsllnce than 3 miles from either 
shore. (Murltime Law of Europe, ed. 1806, vol. 1. p. 206.) 

This opinion of Azuni was an expression of the ideas 
which had been developing since the conception of any 
limits had arisen, generally following Grotius and 
Bynkershnek, to the effect that a state should have juris- 
diction over such bodie.s iif water, because it could exer- 
cise dominion over them from the shore. 

Far as tlip s verclsii cnn ilefond bis swii.v, 
Kxtenrls his empire o'er Iho wat'iy wiiy: 
The sliiit sent thiitKleriii^ to tbe liquid plain 
.\HSlgns the liiiiils of his just domain. 

—{Azwii. Maritime I^tw. vol. 1. p. 1»4.) 

Opinion of Prof, Westlake. — Prof. Westlake, who died 
in 1913, one of the leading Englisli authorities, said: 

Ah to bays, if tbe entrati'* to one of them Is not more than 
twice tlie width of the littoral sea enjoyed by the country In 
question — Hint is, not more than fi sea miles In the ordinary case, 
8 in that of Norway, eli?. — there is uo access from the ojien sea 
to the buy exceiit Ihrou^'h the territorial water of that country, 
and tlip limer part of tbe buy will Ijelong to thiit country, no 
mailer bow widely II may expand. The line drawn from shore 
to shore at the fiart where. In approaching from tlic open sen, the 
width first contracts to Ibat mentioned, will take the place of the 
line of low water, and the lltloral sea beloiiging to the state 
will l)e nipasureil outward from Ibat line to tlie distance, 3 miles 
or more, proper to the slate. Rut altbnuBU tills Is tbe general 
rule, it often meets with an exception in the case of b:iys which 
penetrate deeji into the bind and are called Rulfs, Many of these 
are rocoKiiiKi'd by Imnieiuorlal iisnKe as territorial sen of the 
states Into which lliey penetrate, not withstanding; that their en. 
tmnce is wider than tUo general rule for bays would give as a 
limit to such appropriation. ICxamples are llie Bay of Concep- 
tion In Newfoundland, peiietratlng 40 miles Into the land and 
being 15 miles in average breadth, which Is wholly Ilrlllsb ; 
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Cliesapenke and Delaware Bays, wlilcb belong to the United 

Stntesi nnd the Bay of Cunciile, 17 mites wide, which belongs to 
France. Similar exceptions to those admitted for gulfs were 
formerly cliilmecl for many compararlvely shallow bays of great 
width—for example, those on the coast of England from Orford- 
ness to the North Foreland and from Beachy Head to Dunnose, 
which, together with the whole of the Bristol Channel and various 
other stretches of sea bordering on the British Isles, were claimed 
under the name of the King's Chambers, But It is only In the 
case of II true gulf thnt the iiossiblllty of occupation can be so 
real as to furnisli a valid ground for tiie assumption of sover- 
eignty, and even In that case the geographical features whicti 
muny warrant the assumption are too Incapable of exact deflal- 
tion to jiltow of the cluini being brought to any other test than 
that of accepted usage. It is sometimes said and may be historic- 
ally trne tliat all sovereignty uow enjoyed over the littoral sea 
or certain gulfs is Ihe remnant of the vast clulms which, as we 
Lave seen, were once made to sovereignty over the open sea, 
and whicli It is held hiive been gradually reduced to a tolerable 
measure through such intermediate stages as that of the King's 
Chambers; and the lmt)os!!iliility of putting the claim to gulfs 
In a definite general form niiiy lie thought favorable to that view. 
Xoae the less, however, the rlglits which are now admitted stand 
on a basis clear and solid enough to distinguish and support 
theiii, (International Law, .Vol. I, p. 187,) 

Imtituic of International Law, 1894- — At the session 
of the Institute of International Law in 1894, the re- 
porter of the eommissioii huvinjj in charge the matter 
of i-eyulatioiis for maritime jurisdiction favored a 10- 
milc limit for diritance between headlands of closed bays. 
The institnte, however, by a large vote adopted 12 miles 
as the proporicd limit, the argument being that if C miles 
was the limit for marginal sen, that logically twice this 
distance would Ix' the proper limit between headlands 
of bay.s, 

The ])roposed reguialion of 181)4 took the following 
form : 

Art. :i. I'oiir los Uiii-s. la iiiei- iL'rriloriale stilt ies ainuositCs 
est niesiirf-e a partir d'une ilEue droUe 
>aie dans la partle la plus rapprocL^e de 
ofi I'ficart eiitre Ies deux cotes de la bale 
IIS de laineur, il iiioius (pi'mi us:iee contlnn 
rrC une largeur [ilus erande. (XIII An- 
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It was clear that there was no consensus of opinion 
upon the subject in 1894, either among authors or among 
the governmental officials. 

Roadstead. — The idea of a roadstead seems to have 
been clear, even in early times. It was well understood 
in the early part of the nineteenth century : 

Qnatid I'ordonnaticc piirle de rade, elle enteiid pnrler de touB 
lee liciix d'lincrngo qui Boiit & []uelque dietniice de la cute oa les 
vfilssentiK trouvent fond, pour pouvoir y ^emeurer A I'aucrnge; et 
oil ilH moiiillent urdinniretnent, en nttendnnt le vent ou la niarte. 
pour eotrer <liins le port, ou ponr fiiire voile; lu rade. comnie dlt 
la lol 1. S 13. t!.. dc fliiuilnlhiis, est locus minlniii {lortuoBuB. Bed 
111 quo unves in sain esse et coinmorarl queunt. MaU on dolt 
observer les formjilites prescrltcs ft ce Bujet. tatit aux FrangaU 
qu'iiux ^iDingrrs: de sorle que b'IIs y miuiquoient, lis ne pour- 
iwlent p;ia se pljiindre des poursultes qui pourroient ftre faltes 
contre eux, coiiiiue d'un trouble et d'un enip^bemeot. (Itouclier. 
Institution an droit nuirltime. 1803, p. 707.) 

^traltn. — The oxtoiision of maritime jurisdiction to 6 
or more miles would have a decided bearing upon the 
jurisdiction over straits. Rome of the most important 
sirails of the world arc not twice mi!e,s wide, but are 
more tlian twice ;i niilcK wide. It is rciroguized that 
slriiits ndt moiv than twice ;i miles in width are under 
the jurisdiction of ihe adjacent states, but ihat free pas- 
sage behvceii open seas may not be impaired under ordi- 
uarv cininustiiiLces. In time of war it may be doubted 
whether a state if under stress may not temporarily bar 
a strait not more thiin (i miles wide if it has jurisdiction 
of both slmres. If the limit is extended to 12 miles the 
coiiilitions are <hanged in a riilio wJiich dm's not .seem 
similar to that in ca.«e of extension of jurisiliction in the 
open sea. For this reason some who have favored exten- 
sion of marginal sea jiirisdiclioii have not favored it for 
straits. ,\ slrnit is. Iiowevei'. an e.\iensiori of the sen in 
moat instances and no |)Iau seems to have l>een suggested 
for delerinining wlien the nuirginal sea jurisdiction shall 
be I'cduced lo the limits of the proposed jurisdiction for 
straits. 

^ti'iiHf lonncitinij <i/n'ii KOf-^Xf- in claims of jurisdic- 
tion over the marginal sea, so in claims of juris<liction 
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over straits, there has been a relaxation of extreme pre- 
tensions. The English claim to exclusive jurisdiction 
over the North, Bristol, and St. Georges Channels would 
probably no longer be maintained. While claims to ex- 
clusive jurisdiction over wide channels and straits were 
gradually waived or allowed to lapse, claims over nnrrow 
straits were maintained. 

Straits which connected open seas, even though nar- 
row, were gradually opened, and a general right of inno- 
cent passage was recognized. One of the longest contro- 
versies was in regard to the passage of the Danish 
Sounds, The MO-called "sound dues" were levied for 
many years upon vessels passing through these waters. 
The United States maintained that such a tax upon pas- 
sage between open seas was contrary to the principles of 
freedom of navigation. The powers of Europe were op- 
posed to the continued payment of such a tax, and finally 
an indemnity was paid to Denmark, in 1857, for relin- 
quishing its claim to collect these dues. The Uniteil 
States, not recognizinji the right of Denmark, made a 
treaty in 1S58 by which, in consideration of the payment 
of a lump sum, the Sounds and Belts should be made free 
to American vessels, and the means of convenient naviga- 
tion should lie maintained at the cost of Denmark. The 
T'liiled States had mainlnineil the contention of nniny 
writers thai the fi-eedom of the sea would be a fiction if 
the passage between the different seas was c]ose<l. 

Strait of Magellan. — In a letter of the American min- 
ister to Argentine to the Secretan' of State of June 12, 
1879, it was stated that a ccmvention was pending which 
provided that " the Strait of MagellaTi is to he considered 
neutral and open to tlu' flags of all nations, and neither 
Government is (o exercise jurisdiction in its water.s, which 
are to be considered an open or free soa." (F<ueign 
Relations U. S., 1879, p. 2:i.) 

The treaty of July 'I'A. 1881. between the Argeuline 
Repulilie and Cliile, in arlicle ."> pi-ovided : 

TlicSlriilt of MiiKflliiti iKn.'iiIi'iiJiKi-il.iiiiil flee mivlK^itli'ii llifreuii 
liiHiirc-iI i<> itii- IliiUH of nil ]i:ii[<iiLN. Willi a vltin- i<> iru:i runt peine 
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tSiB freedom uiid neutrality, no fortiflcntlOD or military defeoBeB 
will be raised tltnt may clasb wltb tbBt object. (Foreign Belatlons 

U. 8., 18S]. p. 12.) 

The United States had, in 1879, said that the Strait of 
Magellan could not be claimed as under the eitclusive con- 
trol of any state or states. 

Straits connecting with inland waters. — The idea that 
restrictions could be placed upon straits which led to 
closed seas has received considerable support, both in the- 
ory and practice. 

The Bosphorus and Dardanelles were regarded as un- 
der the sole control of Turkey as long as Turkey held con- 
trol of all of the Black Sea. After Russia obtained a 
footing on the Black Sea freedom of passage was granted 
by treaty to merchant vessels. However, in the conven- 
tion of 1841 the European powers recognized the right of 
Turkey to exclude ships of war. The same principle was 
included in the treaties of 185G and 1871. The United 
States has never admitted the binding force of this pro- 
vision, though always asking pennission to pass. Ques- 
tions were raised when, in 1002, Russian torpedo destroy- 
ers passed through on condition that they be transformed 
and placed under the commercial flag, and again, in 1904, 
at the time of the Russo-Japanese War, when under the 
commercial flag vessels of the volunteer fleet passed 
through and were subsequently transformed into ships 
of war. 

Such examples show the nature of the questions which 
may arise. 

Extent of juHs'liction. — It would be admitted that a 
strait not wider than C miles would be under the jurisdic- 
tion of the adjacent state or states. According to cir- 
cumstances, in absence of conventicmal agreement, if 
two or more states had territory along the .shores the 
jurisdiction would be to the middle of the strait or to the 
middle of the navigable channel, but innocent passage 
could not be denied between open seas. 

The claims for jurisdiction over straits more than 6 
miles wide have been variously supported. The range 
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of cannon shot has been the common basis of measure- 
ment and for straits has naturally been reckoned from 
each shore. Just what area would thus be covered by 
twice the range of cannon shot has not been determined. 
An arbitrary limit of 10 miles width for straits which 
should be under the control of the coast states has often 
■ been proposed. The Institute of International Law pro- 
posed 12 miles. Certain writers have suggested 24 
miles. 

An extension beyond 6 miles necessarily carries with 
it the obligations to submit to jurisdiction which may 
not have been exercised in certain areas up to the present 
time. 

When it is considered that such straits as Gibraltar, 
Bab el Mandeb, and others might be under coast juris- 
diction if the limits are much extended beyond 6 miles, 
it is evident that there may be objections. Of course, 
war-like operations must not be carried on within neu- 
tral jurisdiction, and an increase in neutnil jurisdiction 
is a decrease in area for war-like operations in that region. 

Institute of International Law, 1894. — The Institute 
of International Law, in 1894, gave attention to the sub- 
ject of straits in considering maritime jurisdiction. 
After prescribing rules for the use of territorial waters 
in general, the institute, after discussion, continues: 

Art. 10. Les disiioHltluiiK iIijm iirtii'les precMeiits s'upiiligiieiit 
nux detruJiH doiit rCcart u'exirC'de ims Uuuze uilleid, siiuf les luudi- 
flcutioiis et dlsliiiclluiis siilvtiiitesi 

1° l.fs lU'triMlK Uuiit IcK efjifs ii|iii;irtieimoiit a dea fitiUa. difte- 
renla font imrlie do In lut'r terrltorlale dcs fitats rlveralus, qui y 
exeri'1'nnit leiir Kotnuruiiiule jiiKiiii'ji l.-i limine iiiiHliiicie. 

2° I^a deiroits rttint les o'lti's iiiiiwiriieiiiit'iit au uiOuie I'ltat et 
qui piiiit liidisiioiisiU)li's mix coiiiiiiniiicatloiiH iiiariliiiics eutre dens 
oil iitiiKieiirs I^lnts iiutr<>s que t'l^tnt rlveriilo font toujoura piirtle 
de In iiier terriloriali; du rlvtralii, i|iiel que soil le ra[iiirociienn!ut 
des coiei*. 

3° I.ea (leirolts qui sorvcnt de jmBSiiee d'line mer libre fl line 
autre mer lilire ne iwiivuiit janiiils ftre ferim'-s. 

Art. 11. I.e rf'^inie dcs di'truits iiftuylltiiient Bouniia fl des con- 
ventions ou usagea siif-claux demcure rtsfTve. (Anuuaire, vol. 
13. p. 330.) 
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This extent is, however, greater than that accepted 
even at the present time. 

The International Law Association in 1895 proposed 
that straits mentioned under the second paragraph 
should never be closed, and also as a new regulation — 

Dans les (K-troIts dont les c6tes n]>t)art]eDnent au mOnie 6tat la 
mer eat territorials Men que I'Scartement dea cotea d^paase 
douze milieu, bI ft chacjue entr^ du dCtroit cette distance n'est paa 



These same modifications were proposed by Sir Thomas 
Barclay to the Institute of International Law in 1912. 

The idea of various regulations seems to be to make a 
distinction between straits connecting what may be called 
open seas and those connecting seas wholly within the 
jurisdiction of a single state or a sea not regarded as 
generally open to the ships of the world. 

Innocent passage. — As the adjacent state has jurisdic- 
tion over its marginal sea according to the above discus- 
sion, the general principle has been developed that " bel- 
ligerents are bound to respect the sovereign rights of 
neutral powers and to abstain, in neutral territory or 
neutral waters, from all acts which would constitute, 
on the part of the neutral powers which knowingly per- 
mitted them, a nonfulfillment of their neutrality." 
(Hague Convention, Rights and Duties of Neutral Pow- 
ers in Maritime War, Art. I.) 

On the other side, "the neutrality of a power is not 
affected by the mere passage through its territorial waters 
of ships of war or prizes belonging to belligerents." Also 
a certain number of belligerent ships of war may be per- 
mitted to remain for a specified period within neutral 
waters, and to take on provisions or fuel and to make cer- 
tain repairs. 

Summarij. — While there may be arguments for differ- 
ent regulations for gulfs, bays, straits, roadsteads, etc., 
it is difficult to adjust these so as to reconcile the prin- 
ciples of maritime jurisdiction unless the same limits as 
for marginal seas are assumed. Accordingly, if a limit 
of C miles is accepted for marginal seas, the same should 
be used for other waters. 
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Oondasion. — b (1) (a) The limits of giilfs or bays 
shall be the line where the distance between the opposite 
shores of the entrance to the waters first narrows to 12 
miles and the marginal sea extends 6 miles from this 
line, (b) Roadsteads according to their situation are 
regarded as subject to jurisdiction corresponding to that 
over marginal sea or over gulfs and bays, (c) Straits, 
when not more than 12 miles in width, are under the ju- 
risdiction of the adjacent stat£ or states. 

fonofo.— Canals may be national, constructed purely 
for national purposes and within national jurisdiction. 
The canal connecting the waters of Lake Michigan with 
(he Mississippi River would unquestionably be such a 
canal. Some o£ the other canals along the Great Lakes 
have a mixed character. The Suez Canal is regarded 
us international. 

Geneml. — It is admitted that there are routes along 
which commerce between certain points would pass it 
left free. The diversion of commerce to other routes 
would be an additional burden to those engaged in such 
enterprises. 

There are also certain routes which have been or are 
closed to commerce by natural obstructions. If these 
obstructions are removed and commerce is allowed to fol- 
low a direct route, it will tend to take such a course. 

Sometimes on land the obstruction may be a river, a 
mountain, a valley, or other obstruction. If the river or 
valley is bridged or the mountain is tunneled, the party 
perfonning this service is usually recompensed by the 
privilegi' of regidating the use of the means by which 
the new route has been made possible. 

Sometimes the obstruction to maritime c<Hnmerce may 
!» a shallow channi'l, a rock, or the entire absence of a 
watcr\vay. If the channel is deepened or if the rock is 
removed it often happens that the cost of such work is 
recompensed by cbargesupon commerce usingsuch routes. 

If a waterway is made where previously none existed, 
the use of such a route is usually under control of the 
party which bears the cost of the construction. 
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Wheii the general principles and conditions under 
which an artificial waterway may be used have been es- 
tablished, and the use of the waterway under these con- 
ditions has become customary, there is reason for protest 
if sudden or unjust restrictions are placed upon the future 
use. Contracts may have been made based upon the ex- 
pectation of the continuation of the status quo. Boats 
of special design or for the special service may have been 
constructed, etc. Conditions should not therefore be 
suddenly changed, 

Interpaiiiamentary Union, 1913. — A set of rules upon 
the subject of the regulation of the use of canals is 
contained in a report of the committee of the Inteiparlia- 
mentarj' Union, approved March 18, 1913. It was as 
follows : 

CONCLU810N8 DV RAPPORT DE LA COUMIBSIOK DES DETB01T8 ET DEB 
CAN ACS. 

L'flpplkiitioii du legluie lut^gral des conventions du 23 juillet 
l^Sl i)our le <l€ti'(>lt de Mugellun, du 2» uctobre 1SS8 jiotir le 
cunul de Suez, ct du IS u ivembrc 1001 pour le caniil de PanatuH. A 
touB leB detrolts eC caniiuK iuteroceanlques prC-sente trop de dlffl- 
cult^s iwiir Qii'on luiisso d'orca et dtji la priiner couime une soln- 
tion poBsible. 

II. II y a pourtaut certains prlnclpea dons ce domaine qu'on 
peut eonsidt'i't-r c mine ^Ciint susceptlbles d'etre uduptfs d&s fl 
present par la g^uOralit^ dea £tata clvillsd-a daus I'lnt^r&t des 
coniniinilcat[i)ii4 i n tern ;it) una les et de la pai.\ niondl:ite. 

Ces iirinelpes seralent : 

(n) l.n reconnalEsiince expresse du droit de iibrc pitssnge dea 
navircs de (.'oninu'ice aaus distinction de pavlilou en temps de pais 
eC de gnen-e dana toua les dCrroils rellaut deux niers nou Intfr 
rlimres et diiiis Ics cauiiux iuteroceaniquos propreineat dlts; 

(b) I.a stride pn iliii.it ion du bincua de ces dOtmits et c^iuaux; 

(<■) L'interdlction de placiT des mines ou des torjilHes ponvant 
bnrrer tntaienieni le p!is.sage de ces dClrolts et canaux et Tobllca- 
tiou de donuei' avis a la n:ivi);ntlun qnant an placement des mines 
et dea torpilles dans les caux terrltovlalcs avoislnantes; 

(d) L'interdlction d'fteindro. niOnie cu tenipa de guerre, les 
pbares qui bnllseut le passage de ces detrolta et eiinaiiN : 

(e) La recimnnlssance dans les traitC-s sur les dftrolts et 
canaux, de 1'eniplol de I'arbltt'iige. ou d'antres niii.vons umiubles 
ou Judlciairea, pour la aolulion des litiges relatifs il i'npplication 
nu ft 1 'interpretation de ces traitfs. 
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Lea moypiis il'obteuii' la cons^riitfon de cea priiicipes iwr le 
droit Inteniiit) nal couventionnel doivent ^tre solguensement 
studies uu i>olnt de vue de Taction de I'UaloD Interpiirlementalre. 

III. Certains cue [mi'tleullers, qui par leur caraci^re exceptlon- 
iiel coustituent uu sSrfeux emp^bement & I'adoptiOD de rSglea 
gfiieniles plus cc>iii]>l^Ces. ont besoiii. par leur complexity, d'uoe 
etude plus lou);ue et de nouvclles dlscusslous. 

r^ c opC'iiitioti dcs grou])es natlonanx dans I'^tude de cea 
guestioQs scrvlrn beauci'up A le!j (■cliilrer et alderTi puisaamment 
111 Cuuiuiission, 

Opinion of Prof. Holland. — Prof. Holland, of Oxford 
University, writing of the international position of the 
Suez Canal, and referring to canals in general, said: 

lu time of iieiice the territorial ]>ower is, according to modem 
UBiige, obliged to mHow " Innocent iiasaage," under reasonable 
conditions as to tolls and the like, to the vessels of other powers. 
Whether the passage of ships of war would be "innocent" is a 
question of soiue doubt, but sbould iirobably be answered in tbe 
ollimintive. 

lu time of war tlic territorial iiower. If bell Liferent, may of 
COut'Sc deal wllb tlie shli>s of tlie eiiein.v iis It pleases. It will 
endeavor to cajjture them, be they public or private, within the 
straits )Ls elsewhere. The enemy will slujilarly exercise his 
belligerent rights within the Straits as well as outside of them. 
Should the territorial power lie neutral, the chiinnel. as neutral 
territori:il water, will iHiilialily he oi«'n. as in time of peace, for 
the iniuH'enI |ms<i;tg<! cif alt shipM. public :is well as private, al- 
though it hiis ill-en suggestit! that the territorial jwwer, if neutral, 
Plight l>e calliHl uihui, as sncli, by either bellijierent to clone the 
channel tci (he warships iif [he oilier. The straits will be, of 
course, closed to liclligi'rcut o[ieratlous, llie occurrence of wliicb 
wllhin ILom the territorial power is not only entllled, but obliged, 
to prevent. (Stuilies In rnteruatlonal Ijiw, p,. 278.) 

These words are fnini ii k'ftiire delivered in 18S3, but 
Prof. Ilollaiid hud iipparenlly fonnd no reason to modify 
tliesc staloiiifiits when the lecture was added to and piib- 

lisljod in 1S08. 

The Sue/. Canal was. according to Article I of the con- 
vention <»f 1H,S8. lo be free and open: 

The Suck Miirltlnie Cauiil shall always be free and open, in time 
of war as in time of |jeuie. to c^ery ves.sel of commerce or of 
war. wllbout dlslliir-lion of flag. 
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Coiispquently. the Llgji contracting parties iigree not In any 
way lo interfere with the free use of the canai, In time of war as 
In time of peace. 

The canal shall never be eubjected to the exercise of the right 
of blocknile. 

Great Britain made a reservation which caused the con- 
vention to be regarded as not in " practical operation " as 
regards Great Britain till' April 8, 1904, by the declara- 
tion of Great Britain and France respecting Egypt and 
Morocco. 

Sue3 and Panama Canal. — By many the Suez and Pan- 
ama Canals are regarded as in a class by themselves. The 
reason for this is that they unite great bodies of water in 
such manner as to materially change the course of the 
commerce of the world, and in such manner as to create 
a dependence upon their use similar to that of the open sea. 
Some have used the argument that so far as these canals 
are filled with the waters of the sea, the rights of other 
states in the open sea flow in with the waters. This argu- 
ment can easily be shown to have little weight. The fact 
is that the areas through which these two great canals 
pass are practically under the jurisdiction of the two 
great English-speaking states, and the jurisdiction of the 
states earlier in nominal control of these areas is at an 
end. The irgiilation of the use of these canals lias, there- 
fore, become the subject of conventional agreement. 

In a general way the attitude of the United States 
toward the Panama Canal seems to have changed from 
time to time and may be divided into three periods. Dur- 
ing the period of the nineteenth century before 1850 
the idea of internationalization of the canal was com- 
mon. From 1850 to 1880 the doctrine of neutralization 
received approval. Since 1880 there has been a growing 
sentiment in favor of nationalization. In certain re- 
spects there are similarities between the Panama and 
Suez Canals. 

The Suez Canal is an artificial waterway, the use of 
which has been regulated by conventional agreement to 
which a considerable number of states are parties, and 
the United States is not of this number. The use of the 
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Panama Canal is regulated by an agreement to which 
the United States and Great Britain are parties and to 
which other states are not parties. 

In other respects there are many and striking paral- 
lels in the physical and historical aspects of the two 
waterways. These have often been pointed out and have 
received much discussion. Both canals are practically 
under control of English-speaking powers; they are 
within the area of comparatively weak states; they have 
been constructed by foreign enterprise and capital; they 
are of great stragetic importance; they have great im- 
portance for the world commerce ; they both form means 
of communication with great seas and shorten by many 
miles the route between these seas. 

The conventional rules for the regidation of the use 
of the two waterways are also similar in many respects. 

Conclusion. — 1. "(a) Canals or artificial waterways 
within neutral jurisdiction are closed or open to vessels 
of war during hostilities according to the regulations 
which have been establislied prior to the declaration of 
war. (b) No act of hostility shall take place within 
these waters. 

2. (a) Canals or artificial waterways within belliger- 
ent jurisdiction when national in character may be closed 
during war, but should if possible be open to innocent 
vessels of neutral powers, (b) Canals or artificial water- 
ways of mixed character which are not of grand im- 
portance to the commerce of the world may be similarly 
closed, (c) Canals or artificial waterways which are 
strictly international and form main highways of world 
commerce may be closed to all vessels of a power at war 
with the power which in time of peace is in control of 
the canal or artificial waterway. 

General conclusion. — It is evident that there is wide 
diversity in the ideas as to maritime jurisdiction. This 
diversity had led to an increasing number of complica- 
tions in recent years because of the development of closer 
international relations and the more general use of the 
area under maritime jurisdiction. The ancient rules do 
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not seem adapted to modern conditions. The policies 
and practices of the leading maritime states have often 
been inconsistent. The maritime states ar? beginning to 
seek for a sound basis for exercise of jnrisdiction over 
neighboring waters. This basis may be limited in some 
degree by the changing range of cannon, but ultimately 
must have a more substantial basis in the roeiprocal well 
being of the shore state and of the states which use the 
waters. This latter idea has more and more entered into 
the recent propositions in regard to defining maritime 
jurisdiction. While belligerents have rights upon the 
open sea and in their own waters, these rights are condi- 
tioned by the rights of neutrals, and the reverse may be 
equally true. It is necessary that regulations recognize 
this reciprocity of rights as well as the practice and pre- 
cedents. The following regulations seem to embody the 
broad principles coming to be generally recognized in 
regard to maritime jurisdiction in time of war. 

REGULATIONS, 

1. Acts of war are prohibited in neutral waters and in 
waters neutralized by convention. 

2. "Belligerents are bound to respect the sovereign 
rights of neutral powers and to abstain in neutral waters 
from all acts which would constitute, on the part of the 
neutral powers which knowingly permitted by them, a 
nonfulfillment of their neutrality." 

3. Tile area of maritime war: 

(<z) The sea outside of neutral jurisdiction, 
('() Gulfs, bays, roadsteads, ports, and other waters of 
the belligerents. 

4. Limitations: 

(«) Marginal sea. — The jurisdiction of an adjacent 
state over the marginal sea extends to C miles (CO to a 
degree of latitude) from the low-water mark. 

(i) Roadsteads. — The jurisdiction over roadsteads is 
the same as over the sea. 

(c) Gulfs and bays. — The jurisdiction of an adjacent 
state over the sea extends outward 6 miles from a, line 
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drawn between the opposite shores of the entrance to the 
waters of gulfs or bays where the distance first narrows 
to 12 miles. 

{d) Straits. — (1) Straits not more than 12 miles in 
width are under the jurisdiction of the adjacent states. 
(2) Innocent passage through straits connecting upon 
seas is permitted. 

(e) Canals. — (1) (a) Canals or artificial waterways 
within neutral jurisdiction are closed or open to vessels 
of war during hostilities according to the regulations 
which have been established prior to the declaration of 
war. (6) No act of hostility shall take place within these 
waters. (2) (a) Canals or artificial waterways within bel- 
ligerent jurisdiction when national in character may be 
closed during war, but should if possible be open to inno- 
cent vessels of neutral powers, (i) Canals or artificial 
waterways of mixed character which are not of grand im- 
portance to the commerce of the world may be similarly 
closed, (c) Canals or artificial waterways which are 
strictly international and form main highways of world 
commeice may be closed to all vessels of a power at war 
with the power which in time of peace is in control of the 
canal or artificial waterway. 
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What regulations should be made in regard to the 
commencement of hostilities,? 

RE0ULATI0N8, 

Article 1. Hostilities between the contracting powers 
must not commence without previous and explicit warn- 
ing, in the form either of a reasoned declaration of war 
or of an ultimatum with conditional declaration of war. 

Art. 2. The stale of war must be notified to the neutral 
powers without delay, and shall not take effect in regard 
to them until after the receipt of a notification, wiiich 
may even be given by telegraph. Neutral powers, never- 
theUss. can not plead the absence of notification if it is 
established beyond doubt that they were in fact aware 
of the state of war. 

Art. 3. Article 1 of the present convention shall take 
effect in case of war between two or more of the contract- 
ing powers. Article 2 is binding as between a belligerent 
power which is a party to the convention and neutral 
powers which are also parties to the convention. 



Introd\iction. — Certain aspects of the subject of decla- 
ration of war were considered in the International Law 
Situations of this Naval War College in the conference 
of 1910, and appear in the publication of that yciir as 
Situation 11, pages 45 to 65. It was then shown that no 
uniformity of practice had prevailed in regard to time, 
method, or form of declaration, that there were reasons 
why some regulation should prevail for the declaration, 
and that The Hague conference of 1907 had tried to meet 
this need in the convention relative to the opening of 
hostilities. 
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Hague convention 1907, opening of hostilities. — ^The 
Hngiie conference of 1907 considered the question of the 
opening of hostilities, both from the point of view of the 
belligerent and of the neutral. The result of the long 
and careful discussion was a convention, of which the fol- 
lowing are the essential articles : 

Articlb ]. Tlie conlrnctiiiK powers recognize that hostilities 
between themselves must not commence without previous and 
explicit wjirnliig, in the torm either of h declaration of war. 
giving reasons, or of an uitlmntum, with u conditional declaration 

This convention has now been adopted by most of 
the larger states of the world. 

The understanding of its significance as presented to 
the Secretary of State by the American delegates is shown 
in the following statement from their official report: 

Tbe coiiveniioii Is very short, and la based upon the principle 
that neitlipc belllEcrent should be tnkeu by surprise, and that the 
neutral shall not be bound to the pertoruiiince of neutnil dutlea 
until It hiiB received notification, even If only by telegram, of the 
outhrenl; of war. The means of notification Is considered unim- 
portant, for if the neutral knows, through whatever means or 
whatever channels, of the existence of war, it can not cliilm a 
formal notification from tlie belligerents before being taxed with 
neutral obligations. While the importance of the convention to 
prosiJt'cllve beliigercnts nmy be open to doubt. It Is clear that it 
does aaf^'uiird In n very liigh degree the rlf^hts of neutrals, and 
specllies Hutliorllalively the esnct moment when the duly of neu- 
trality b^ins. It Is for this reason that the American delegation 
supported the project and signed the convention. (iWth Cong., 
1st snss,. S, Doc. 444, p. 34.) 

It is to be observed that this convention establishes the 
principle that the declaration shall be previous to the 
opening of hostilities, but does not state how long before 
tlie ()poiiing of liostilities the declaration should be made. 
The jinipf^itions made for fixing a specified time between 
the declaration of war and the opening of hostilities did 
not receive sufiicrient support in the conference to secure 
adoption. The committee concerned particularly with 
the formulation of the rules fcr the opening of hostilities 
called attention to the fact that the Institute of Inter- 
national Law in 1000 had not been able to agree upon a 
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period for delay between declaration and opening of hos- 
tilities, even when sitting in an unofficial capacity. The 
essential point is that the declaration shall be previous to 
the opening of hostilities. 

Recent declarniioTis. — Recent declarations of war show 
the necessity for definite regulations. The date of the 
commencement of the Spanish-American War of 1898 
gave rise to many questions, some of which were taken 
to the Supreme Court of the United States. 

Spanish-American War declaration, April S5, 1S9S. — 
According to the Constitution of the United States (Art. 
I, sec, 8, n,) Congress has power " to declare war." 

On April Itl. 1898, Congress passed the following: 

Jolut reaoliitiou Tur tlie recognition of the itidei>oiiilcuce ot the 
people of Cuba, deninndini- thiit the Goverument of Spiiin re- 
linqnlsh itn niithurity mid government In the Islnnd of Cuhn. nnd 
to withdvnw its limd nnd nnvnl forces from Cuba nnd Cnbnn 
waters, and directiui- the President of the United Stiitea to use 
the Innd find nnvnl forces of the United States to cnrry these 
resolutions into efTect. 

Resolved by the Henate and House of Rcpresenlativet of the 
United Stales of America Jn Congrcxs axsemblcd. First, That the 
people of the island of Cuba are, nnd of riclit oncht to be. free 
and lndc|)endent. 

Second. Thnt It is the duly of the United Stntes to demand. 
and the (imeriitnent of the I'nlted States does hereby deniiind. 
thnt the Guvernmeiit of Riialii nt otioc relinquish Its authority 
and government In the islnnd of Cuba iind withdraw Its land 
and naval forces from Cuba and Cuban waters. 

Third. Thnt Uie President of the ITniled Stntes be. nnd he 
hi-rchy Is. illivK-ted anil cinpowei'cil to use the entire land and 
naval foi-ces of the irniled States, und to cull Into (he actual 
service of the United States the mllilin of the several Stntes, 
to SMCh extent ns may lie necessniy to carry those reMi>liilicns 
into effect. 

Fourth. That the United Stntes hereby disciiiinis nny disposi- 
tion or intention to exerc'lst- soven-l^'nty, Jurladlclion. or TOntrol 
over sail! island exi'Ciit for the pnclflcnlton theieof. :ind nsserts 
Its deterniiiintlcm, wlien llinl Is nconipllKhod. to leave the gov- 
enimenl and control of the island to Its people. 

.Vpproved April 20. ISO.S. (Toreitni Itclatlons V. S.. 1S9S, p. 

This resolution was immediately dispatched to the 
American minister to Spain, with nn nltimalnni. 
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Mr. Sherman to Mr. Woodford. 

(TeL,.gpain,l 

Depabtmknt of State. 

Washington, April 20, I8'J8. 

You have been furnished with the text of a Joint resolution 
voted by the Congress of the United States on the 19tb instant 
(approved to-day) in relation to the pnclflcntion of the Island of 
Cuba. In obedience to that net, the Tresident directs jou to 
lmme<l lately commuiilcnte to the Govemnteut of Spnln said reso- 
lution, with the format demand of the Government of the United 
States that the Government of Spain at once relinquish Its au- 
thority and government In the island of Cnba and Cuban waterB. 
lu taking tbia step the United Slates hereby disclaims any dispo- 
sition or Intention to exercise si)verelgnty. jurisdiction, or con- 
trol over Siild Island except for the pacification thereof, and 
asserts lis determination when that is accomplished to leaie the 
government anil control of the Island to its people under such 
fiee and independent government as they may establish. 

If, by the hour of noon on Saturday next, tlie 23rd day of April, 
instant, there be not commnnli'ated to this Government by that 
of Sfhiln a full and satisfactory response to this demand and 
resolution, whereby the ends of peace In Cuba shall be assured, 
the President will proceed without further notice to use the 
power and authority enjoined and conferred upim him by the 
said Joint resolution to such extent as may lie newsiiiy 1" carry 
the same Into effect. 



Before ifr. Woodford had delivered llie voimiiimica- 
tinri to the Spanish Government, the Spanish minister 
"f .''latt' sent to Mr. Woodford the following; note : 

In i''>uiplliiti<'e wltli, a painful duly. I have tlii; liouor to infoi-m 
your excel In ii-y llial, llie President Imvlus ajiproveil a resolution 
■ it both Cliamhers i f llie I'liited States' which. In denying the 
IcKlllmali' Hiivt'rc'l;;nly of Spain and In lliri'att'nini.' ^ii'm<-<l Inter- 
veiiliiin ill Culii. is eiiiiiviilont to an evlilenl dti'laiatlon of war, 
the (ioveriiniciit c.f Ills .\l:ijesiy has ordereil Its minister in Wash- 
luKtoM ti. witiidraw wiiliDut loss . ( tlmi- from the Nortli Ainericau 
territory ivith all the iH-rsoiinel of llic lepitlon, Ity this act the 
di[>l<>mall<- rclallons which pivvi.msly exlst.^l between the two 
coii[itrles are briiki'ii ofT, all • rHcial comnninicatiun iietweeu their 
i'es]ii'i.-ti\(' rt'pri'si'iilatlvcs I'l'asint:: and I hasten lu couiuiunicate 
Ibis to j'our exi-eDeiir'y iji iirder that ou your iKirt you may make 
siii'li dls|>f>sliliiiis a.= seem suitable, (Ibid. p. T*S7.) 
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Mr. Woodford then (Apr. 21, 1898) requested his pass- 
ports and withdrew from Spain. 

Spain on April 21, 1898, at 7.30 a. m. had stated that 
the threat of intervention in Cuba " is equivalent to an 
evident declaration of war," 

The Spanish minister at Washington had requested his 
passports on April 20 at about noon. Mr. Woodford 
had been instructed on April 20 to remain near the Span- 
ish Court in his capacity of minister till noon of the 23d 
of April unless previously handed his passports; and he 
did remain, and diplomatic relations were continued till 
the morning of April 21. 

A blockade of Cuban ports was proclaimed on April 22. 

On April 23, 1898, the Queen Kegent of Spain issued 
a decree announcing the existence of war and declaring 
the termination of the treaties " and all other agree- 
ments, compacts, and conventions that have been in force 
up to the present between the two countries.'' 

On April 25, 1898, Congress, exercising its constitu- 
tional authority, passed the following act: 

Firsl. Tli:it Will' ho. ami Ihi; sjiiiie Is hereby, declnred to exist, 
:inil tliiit will- hits exIxtiHl Hinco llin twenty-flrHt diiy of April, ntino 
Douiliil elgbteeu humlroil iiud nlnety-clt;ht, liii-liiiliiiK snld diiy, 
betwePii Hie IlnEted Slates of Aiiiericii iiiiii rhc KiiiKilom of S|iHin. 

Second. Tlrnt the Presldeiit of the United Stnles be. and he 
hereby In. <lirecfed iiud eniimwered to use the entire liLnd :md 
naval forces of the Untied Stiites, miij to cull Into the iictuiil 
service of the T'nlted SIntes the niilltln of the scverni Stnlea, to 
anch extent lis niiiy he necessury to ciirry this net Itilo effect. 
(30 Stilt., 3(14.) 

By this act of .Vpril 25 war existed during the day of 
April 21 and from that time. By the Spanish decree 
treaty relations were siiiM'i-s^'dcd by war on April 2;J; in 
fact, diplomatic e.xchangcs had taken place on April 21, 

The Supreme Court of the United States acknowl- 
edged that war had existed f-ince and including April 21, 
and that captures subsequent to that day were valid. 
This was two days prior to the Spanish decree and four 
days prior to the American declaration. 

On the 25th of April President McKinley, recognizing 
that the position of tlie United States was not well de- 
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fined, said in a communication to Congress, referring to 
the position of the Spanish Government as stated in the 
note to the American minister at Madrid : 

It will be perceived therefrom tLnt the Government of Spain, 
huvlng cogniziince of the Joint resolution of the Unlled States 
Congress, and in view of the things which the President is thereby 
required and authorized to do. responds by treating the rens'itinble 
demniidB of this Government as measures of bosHllty. following 
with tbat instant and complete severance of relationa by Its action 
whicb by the usage of nations accompanies an existent state of 
war between sovereign powers. 

Tbe position of Spain being thus made known and tlie demands 
of the United States being denied wltb a complete rupture of 
intercourse by the act of Spain. I have been constrained, In exer- 
cise of the power and authority conferred upon nie by the joint 
resolution aforesaid, to proclaim under date of April 22, 1S98, a 
blockade of certain ports of the north coast of Cuba, lying be- 
tween Cnnlcnns and Ilahiu Honda and of tbe jKirt of Cieiifnegos 
on the south const of Cuba; and further, lu exercise of my con- 
stitutional jiowers and uslni: the authority conferred upon me by 
the act of Congress approved -Aiiril 22, 1S98. to issue my iimdania- 
tion. dated April 23, 1S08. calling forth volunteers lu order to 
carry Into effect tbe said resolution of Ai)rll 20, 1S38. Copies of 
these prod a mat Ions are hereto appendetl. 

In view of tbe measures so taken, nnd.wlth a view to tbe adop- 
tion of such other measures as may be necessary to enable me to 
carry out tbe exiiresseil will of the Congress of tlie United States 
In the premises, I now recommend to your honorable body the 
adopiiou of a Joint resolution declaring tbat a state of war exists 
between the United States of America and the Kingdom of Siiain, 
and I urge siwedy action thereon, to tbe end lliiit the dcflnillon 
of the Interualiomil status of tbe United Slates as a bellleerent 
power may be niado liiinwn, and the assertion of all Its right* 
and tbe iiialntenance of all its duties In the ciiiiduct of a jaiblic 
war may be assured. (Foreign Relations 1'. S., lSi)8, p, 771.1 

From this it is pljiin that the status wns not defined 
and iissiired until after tlie dechiriition, though the decla- 
ration issued on the 2.5lh of April was held to define the 
status existing iis regards tlie belligerent rights of the 
United States subsequent to the 20th of April. Tender 
such conditions conipliciitinns naturally arise not only as 
regards relations of helligeronts but a\>i> iis regards 
neiitnils. 

Under the provisions of The Iliigue convention there 
is required before commencement of hostilities a " pre- 
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vious and explicit warning, in the form either of a decla- 
ration of war giving reasons or of an ultimatum with 
a conditional declaration of war," 

In 1898 Congresb did not formally declare war until 
after the opening of hostilities, for a blockade was de- 
clared on April 22, 1898. This act of Congress was un- 
questionably legal under the Constitution of uhe United 
States, though it would not now be regarded as in accord 
with the convention relative to the opening of hostilities. 
Even if Congress had not declared war at all, it would 
certainly have existed after the Spanish decree of April 
23, Whether without declaration war would hnve existed 
on April 21 is open to question. Whether the signing 
of the convention relative to the opening of hostilities 
has in any way limited tlie powers of Congress under 
the Constitution is a question that might be raised. How- 
ever, as the United States has become a party to this con- 
vention, it is, as regards foreign states signatories to the 
convention, bound by its provisions. A failure to observe 
the provisions of the convention would render the United 
States liable. 

Further, it is sufficient to say that in a change so far 
reaching in its effects as a change from state of peace 
to 11 state of war, it is only i-easonable that the time of 
the change should be unequivocally known both to the 
opposing belligerent and to neutrals. 

The ultimatum of the South African Republic. 1899. — 
At the time of the strained relations between the South 
African Republic and Great Britain, in 1899, the Re- 
public issued an ultimatum showing that it regarded 
concentration of forces near its borders as an act of war. 
After rebiting many grounds for action, the ultimatum 
says: 

Her Jlii]i'3l,v'»i iKilinvfiil inter vent ion in the iiilemnl affnlrs of 
this lU'iiiiblii- 111 <'oiink-t wUL the convention of London. 1.SS4, 
caused by llie extraordiniiry streiifithening of troops In llie nelgb- 
borltood of itie hm-ders of tlils Republic, baa tbus caused an in- 
tolenible roiidltioii of thin^-s to nrlsc whereto this Government 
feels Itself obliged. In the Interest not only of this Uepubllc, bnt 
iilso of nil >Sonth Afrlcii. to make aD end aB soon as possible, nnd 
feelB' Itspif called upon and obliged to press earaestlj and wltb 
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empbnals for an Immecliiite termiuatfoD of tbis stute of thiDge 
and to request Her Mnjesty's Government to give it the assur- 
ance — 

(a) Tbat all points of mutual difference shall be vegulated by 
the friendly course of nrbltrntlon or by whatever amicable way 
may be agreed upon by this Government wltb Her Majesty's 
Government. 

(b) That the troops on the borders of this Republic shall be 
instantly withdrawn. 

(c) That all reinforcements of troops which have arrived in 
South Africa since the 1st June, 1S99, shall be removed from 
South Africa within a reasonable time, to be agreed upon with 
this Government, and with a mutual assurance and guiirantee 
on the part of this Government tliat no attncic upon or liostllltles 
agitliist any portion of the jiossesslons of the British Government 
shall be made by the Republic during furtlier negotiations within 
a period of time to be subsequently agreed ujion between the 
Governments, and this Government will, on cunipllance there- 
with, be prepared to wittidraw the armed burghers of this Re- 
public from the borders. 

(d) That Her Majesty's troops which are now on the higti seas 
shall not be landed in any |>ort of South Afrlcii. 

This Goverimient must press for an lnini«llate and nffirnmtive 
answer (o Ihew four iiuestlons, and earnestly requests Her Maj- 
esty's Governineut to return such tin answer before or upon Wed- 
nesday, the lltli October. 1S!)9, not later than 5 o'clock p, m., and 
it desires further to add tlint in the event of unexpectedly no 
satisfactory answer being reeeiveil by it within that interval It 
will wMb preat ri'(;ret be conitielled lo regard the ai'tiou of Her 
Majesty's (!<ivernnient as a formal declaration of war, mid will 
not bold Itself responsible for tbe consFquences thereof, and that 
In tbe event of :iny further movements of triiops taking place 
within the alwve- mentioned lime in the nearer directions of our 
biJiili-rs tills Government will be ciimpelled lo regard that also as 
a formiil declaration of war. 

The re))ly of Great Britain was short niul war was hold 
to exist at once: 

Her Majesty's (Jovernnient have received wltb great regret the 
peremjilory demands of the (■overnment of the South Afric:iu 
RepuUlii; conveyetl In yonr telegram of Dili (Vlol.er. No. 3. Yoii 
will Inform tbe Governnient of tlie South Afiicaii llfpiihllc. In re- 
ply, that the ■■ouailions ilcriiancied by the GoveniLneu! of ilie South 
African liepuliilc are such as Her Majesty's (iovernniem deem It 
1mpc>i>sible to discuss. 

Russo-Japanese It'cr, ^904-— The Japanese declnration 
of war against Russia was published on February 10, 
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1904. The Russian reply was published on the same 
date. The Ekatennoglav and Mukden, Kussian steam- 
ships, were captured with their cargoes on February 6. 
Other steamships were captured on February 7. On Feb- 
ruary 8 the Japanese torpedo boats attacked the Russian 
fleet at Port Arthur. On the 9th other engagements took 
place and captures were made. Therefore the war was in 
full progress before any declaration was issued by either 
Japan or Russia. A decision of tlie Japanese court in 
the cose of the Ekaterinoslav was to the effect that war 
existed from the time of the sailing of the Japanese fleet 
from Sasebo at 7 a. m. on February C. Thus the Russo- 
Japanese war began about four days before the declara- 
tion was made, and it was legal war from that time. 
" The war commenced' when the Japanese fleet left Sasebo 
with an intention of attacking the Russian fleet." 

There was much discussion of these acts, and Russia 
entered a strong protest, and tlie Japanese Government 
replied. It is certain that it was not generally known 
that war had commenced when the fleet sailed on Feb- 
ruary 6, and it was not even known that the fleet had 
sailed. An element of uncertainty therefore existed. 

Turco-Italian WaT, 1911. — It was announced in Rome 
late in September, 1911, that the Italian charge d'affaires 
at Constantinople had been authorized to present an ulti- 
matum to the Turkish Government, stating the griev- 
ances and demands of Italy. This communication was 
of the nature of an ultimatum with a conditional declara- 
tion of war. As both Italy and Turkey bad participated 
in the conference at The Hague in 1907, these States were 
naturally familiar with the convention relative to the 
opening of hostilities. There was, therefore, an attempt 
on the part of Italy to cimfonn to the provisions of the 
convention. This is shown in the ultimatum: 

During n long series of yenrs the (iovemnient of Italy never 
ceased to make rei>resentallona to tlie Porie upon the iibsolute 
necpssily of corrcctine tlie stale of rflsonier to whicb the Govern- 
ment of Turkey had nbnndoned Tripoli and Cyrene. These re- 
gions Bhould be Qduiltted tu the beneSts of the progress reiilized 
by other parts of the MedlterrnoeaD and Africa. 
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Tbiij t I'll QsfDrmat ion which Is imposed Ijy the general exigencies 
of civilization conatituteB Cor Italy a vital interest of tie first 
order bjr reasoo of the slight distance separating these countries 
from tbe coasts of Italy. Notwithstanding the attitude taken by 
tbe Government of Italy, which has always accorded Its loyal 
support to the Imperial Government In tbe different poiltlcnl 
questions of recent times; notwltbstiiDding the moderation and 
patience shown by tbe Goverumeut of Italy; its views concern- 
ing Triiwli have been badly received by the Imi^erlal Government, 
but more thiiti that, all entenirlses on the part of Italians In the 
regions mentioned have been systematically opposed and unjusti- 
fiably crushed. 

The Imperial Government, which to the pi-esent time has shown 
constant hosllllty toward all legitimate Italiiin iictivity in Tripoli 
and Cyrene, quite recently, at the eleventh hour, proposes to the 
Royal Government to come to an understanding, declaring Itself 
disposed to grant any economic concession compatible with 
treaties In force and with the higher dignity and interests of 
Turks: but tbe Eojal Government does not now feel itself In a 
])Osltion to enter such negotiations, the useiessness of which has 
been demonstrated by past experience and which far from con- 
stituting a guarantee for the future, would be themselves per- 
manent causes of disagreement and conflict. 

The Royal Government has received from its consular agents In 
Tripoli and Cyrene Inforftiatlon that the situntion is extremely 
grave because of the agitation prevailing against Itiilian subjects, 
and which Is evidently Incited by officers and other functionaries 
of authority. 

This agitation constitutes an Imminent danger, not only to 
Italian subjects, but to foreigners of all nationalities, which re- 
quires tlieni, for their own security, to enibark and leave Tripoli 
without delay. 

The arrival at Tripoli of Ottoman military transjiorls, which 
rbe Itoyal Government baa not failed to observe, appears prelimi- 
nary to serious events, aggravates the sitii;itlon. and imposea on 
the Itoyal Government the obligation absolutely to prepare for the 
dangers which will result. 

Thp Italian Goveniniput. having the inlcnllon henccforlli lo pro- 
tect its Inlcreals iind Its dlKuity. hna decided to |irocre<t In the 
military occupation of Tripoli and Cyrene, 

This solution Is the only one that will give Italy imwer tn itself 
decide iind Itself attend to thai which the Iniiierlal Government 
does not do. 

The Itoyal Government demands Ihal the Tmi>eriiii Government 
.■ihall give order that the actual Ottoman representative shall not 
iijipoBe the measure which will. In consequence, he necessary to 
effect this solution without dIBiculty. An ultimate agreement will 
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be requested between the two Governments to regulnte tbe deflolto 
Biuntion wblcli nil! arise 

The rojal euibasey at Constantluople Is ordered to demnnd a 
decisive resi>onse on this subject from the OttomiiD Government 
wUhin 2-i liours of the iiresentntlou to tbe Purte o( tlie present 
document In default of which the Italian Government will con- 
Bldev itself ns bein^ obliged to inoceed Immediately with meuaurea 
destined to assure the occiii itlon Ask in addition, thiit the 
response of the Porte nlthln the period of 24 hours shall be coin- 
municaled also through Turkish embassy at Home. 

The reply of Turkey to the Italian ultimatum, though 
conciliatory, was not regarded by Italy as satisfactory. 

The following is the te.xt of the declaration handed to 
the Porte by the Italian embassy: 

Carrying out the orders of the King, the charge d'alTalres of 
Italy hiis the honor to notify that the period accorded by tie 
Eoyiil Goverimient to the Porte with a view to the rcaliKiiticm of 
certain uecesfary measures has expired without a satisfiu-tury 
reply reaching the Itnlbiu Government. 

Tbe lack of this reply only conflrnis the bud will or want of 
power of which the Turkish Government and nuthorities have 
given such frequent pi'oof, eat>eclnlly with rcgiird to the rights 
and interests of Italians in Tripoli and Cyrenaica. 

The Koyal Govenimt'iit Is ciiiis<.,|nei.ily obli^-d to :nieiid iiself 
to the aaCeKiiiii'ding of its rights and intercsls as well as its 
honor and dignity by all means at Its disposal. 

The events which will follow can only lie regiirdod as tbe 
necessary conseciiiences of the coiuliict followed for so bug by the 
Turkish nuthorities. 

The relations of frieiidshlii nud pence being tberefore inter- 
ruptetl lietween the twu couiilriea, Italy considers herself from 
this m- meiit in a state of war with Turkey. 

The iiudersigued consequently has the honor to make known 
to your highness that [Kiasjiorta will be placed at the disposal of 
the charge d'affaires In lionie, mid lo bn- your liigliness lo band 
blm hia own pass|i iris. 

The Itoyal Goverimient has MkrwiNe commissioned the under- 
aigneil lo decbiro IbiU llttoniiiii MUbJccIs may coallnuc to reside 
In It:ily wlthoul fear of !in iiltack on their jiersona, property, or 
affulra. 



De Martino. 



September 29, 1011. 



As Italy considered a state of war as existing, a definite 
hour from which this should date was announced, viz. 
2.30 p. m., September 29, 1911. 
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UoMK. Sciileiiibi-r 29, 1911. 

It is ilQciiilly iinimunceil tlint. the Ottoninn Government hav- 
ing ffllled to nieel the rteniniida eontnlne^ in the Italliin ultimntum, 
Unly and Turkey "lire hi ii state of war from hiilt-imst two 
Id the iifternoon of Ici-dny. Septeiitber 29." 

Theltnlijiu (jovernnieiit will provide for the safety alike of 
Italians and foreigners of all oatl dualities iu Tripoli nnd Cyre- 
miicii hy nil me ins nt its disposal. 

.\ hlockade of the entire coast of Tri|)oli and Cyrenalea will 
he inuiipillately uctlfltHl to the nentral powers. 

Limitation of rules. — While the rules of the convention 
of lilO" make the previous and explicit declaration of war 
obligatory upon the contracting states, there are circum- 
stances under which war may arise without declaration. 
Under such circumstances the early principles will pre- 
vail, and a subsequent declaration may determine when 
war legally begins or the beginning may be inferred from 
the tirst act of hostilities. When one of the parties to the 
war is not a party to The Hague convention such a condi- 
tion might arise. In case of civil war the ordinary condi- 
tions would be such as to render a declaration if not un- 
necessary at least unusual. The early rules will there- 
fore still be applicable to certain cases, even if those of 
IJ'OT are generally adopted. 

Form, of declaration of war as regards helligerents. — 
That war should not commence without a formal decla- 
ration wjis recognized practice among the ancients. In 
the Middle Ages three days' notice was sometimes re- 
quired. Heralds were sent in advance ever after tiie 
days of Cirotius. during the early part of the seventeenth 
century-. From the beginning of the eighteenth century 
the practice was varied, by far the larger number of wars 
having been begun without previous declaration. 

The recall of diplomatic agents has been the usual pre- 
Hniinary act of tlie government, indicating that relations 
are strained to such an extent that war may soon follow, 
but war does not necessarily follow, as the difference be- 
tween the stales nuiy be adjusted. The nature of the 
diplomatic negotiations ()r of difcus-sions in the parlia- 
ments may indicate that war is threatening, but none of 
these evidences constitutes a declaration of war. 
19148—14 s 
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An iiUimatiiin may be issued containing a demand for 
satisfaction. Such an ultimatum is usually formulated 
in diplomiitic terms, which ivonld nut make it too difficult 
for the state to which it is dispatched to find a way to 
adjust the difficulties. The ultimatum usually fixtw the 
time within which an answer iiuist be made. The United 
States required that S])ain reply to its demand for with- 
drawal of Spanish forces, from Cuba within three days; 
i, e., by April 23. AVar was dedared on April 25. An 
nltimatiim in itself docs not necessarily involve a declara- 
tion of war unless the failure to couiply with the demands 
carries with it a conditional declaration of war. 

The British demands upon Venezuela in 1!)02 required 
an immediate satisfaction of certain claims, and con- 
cluded: "This communication must be regarded in the 
light of nitimatuni." The failure of A'enezuela to .satisfy 
these claims did not lead to an immediate war. but to an 
attempt to establish a pacific blockade which subsequently 
took the f<irm of a true blockade. 

AVhatever the preliminary negotiations or evidences of 
strained relations which might have received considera- 
tion prior fo 1907, among fho.se sfate>^ now parties to the 
convention relative to the opening of hostilities, it is now 
necessary that there be a previous and explicit warning. 

This previous and explicit warning may take the form 
of a reasoned declaration of war or of an ultimatum with 
a conditional declaration of war. 

The reasoned declaration of war was regarded by many 
as necessary or at least very desirable because the oppos- 
ing belligerent should be given a formal statement of the 
grounds of the war and the neutrals should not suffer 
such great changes in their ordinary rights and obliga- 
tions without knowledge of the reasons. 

If instead of the reasoned declaration of Wiir. the ulti- 
matum witli conditional declaration was employed, the 
reasons for the breaking off of peaceful relations would 
be stated in the ultimatum. 

The exact wording of the declaration or ultimatum 
would naturally vary according to circumstances, but 
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should be previous and explicit. That the beginning of 
a status which changes the legal and other relations of 
states and individuals and introduces risks and obliga- 
tions where none had previously existed should be clearly 
defined scarcely needs argument. The possibility of in- 
justice to innocent parties has been very great under the 
old system of uncertainty which prevailed under the 
tloctrine that war commenced with the first act of hostil- 
ity when there was no way of defining what constituted 
an act of hostility. 

Col. Tinge, of the Chinese delegation at the Second 
Hague Conference, 1007, said that it would be serviceable 
to define the term war, for under the name of expedi- 
tions there had been numerous examples of invasions of 
his country. 

Commencement of kostilitiea.— The Hague convention 
provides " the contracting powers recognize that hostili- 
ties between themselves must not commence without pre- 
vious and explicit warning." 

The discussions at The Hague in 1907 show that "pre- 
vious" simply means before in time, but does not imply 
that any specified period of priority is involved. 

There is in the convention no definition as to what con- 
stitutes the commencement of hostilities before which ex- 
pUcit warning must ba given. 

Dr. J. M. Spaight, writing in 1910, says: 

It is. of I'diirse. tlie iiggressor whu is boiuid to iiiiike the foruial 
<leclii)'iitlOD lit war. Every nation has the Tight to defend itself 
fruiji iitliiok. Cull tlui'ii till Jurists, wliile requiring ii (leclnrntion 
from tlie belligerent wiio tulieB ofTenHive uclloii. ittlniit ttint it is 
not required from tlie luirly repeltiiig ii liostile euteriirise. ISlunt- 
si'iill ndds tliut n defeniiive wnr iiiiiy iiecessiirlly liiive. for iiiilil:iry 
I'eiisons. to Inke the form of olTeiiBe. " t'mui the iKiiiit of view 
of Imv llie lUffereure l)etw<'eii tlie olTensiie ntiil defensive w;ir Ilea 
not In the fnct of l>elnK the first to cross the frontiers or Invade 
tlie hostile territory. Imt In the difference of the i-eKiH>LHJve rights 
of the imrtles." Hence he would dls|)en«e with ii dfcliiriitlon 
where llie threiitenol liellii;er(-nt forestallH his iidversjiry In self- 
■defensf. The doctrine Ik ;i djinj;erons one; iiKgrespM)rs lire usu:Llly 
:il)le to siitlsf.v theniKelves tliiil they are iieting on the defensive. 
Kluntschll's view bus no wnrraaly In the convention of lOOT. The 
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belligerent wlio Mtrlkea first, whether he Is really Hctlns nii the 
defensive nud bis aggresstoii is merely a tactical mode of sclf-iiro- 
tection ov uol. is bound to give notice, as laid down in tlie tlrst 
nrtlcle. (War Rights on Land, p. 24.) 

A state whose frontier adjoined a state with which it 
had had or might have difficulties might double the num- 
ber of troops along this frontier. It might a.ssemble all 
its troops along this frontier. Would this be the com- 
mencement <)f hostilities? Would the other state be jus- 
tified in regarding this as an act of ivar? If both states 
are parties to the convention and war follows, would 
the state placed at a disadvantage by the assembling of 
its opponent troops on the frontier have a right to main- 
tain that the convention had been violated? 

If the naval forces of a state had been similarly as- 
sembled in an advantageous position, would this be the 
commencement of hostilities? The assembling of the 
vessels may be of vastly more weight than the firing of 
guns in the determination of the issue if war arises. 

Such being the case in regard to many acts on land 
and sea which may be in the nature of veiled threats, 
there always remains the right of the state against which 
the threat is directed to demand in an ultimation given 
reasons, the withdrawal of the threatening force, or even 
to demand that the forces be not assembled in such a 
manner as to be a threat. Of such action each state 
must be judge. Then.! is nothing in the principles of 
international law which would forbid the placing of its 
troops in any part of its own territory or the movements 
of fleets in any direction on the seas. 

Ah was shown in the International Law Situations in 
1910, pages 4;") to 65, there may be conditions under which 
the |)i'inciples recognisiod previous to 1007 would pre- 
vail as in civil war. when tJio first act involving the use 
of militarj' force may be regarded as the commence- 
ment of hostilities and the opening of war. In case of 
strained relations between states the perfdrmanre or 
failure to perform an act specified in an ultimatum or in 
a conditional declaration of war may be regarded as the 
beginning of a state of war. 



Digitized byGoOgIC 



rOn.M OK DECI.ARATJOX. 69 

Form, of declaration as regards neutrals- — The rule of 
The Hague convention relative to the opening of hostili- 
ties provides: 

The existence of a atiile uf wnr must be notified to the neutral 
powers wltliout rteliiy. 

That the belligerent may not be negligent in making 
this notification, it is further provided that the obliga- 
tion of neutrality consequent upon the existence of a 
state of war "shall not take effect in regard to them 
until after the receipt of a notification, which may, how- 
ever, be given by telegraph." 

Certain possibilities of complications are introduced 
by the added clause: 

Neutral jiowers. nevertlieleas, ciin not rely on the absence of 
not 1 (lout io II if It iH clearly established tUat they were in fiict 
11 ware of the existence of a state of war. 

It is presumed that the burden of proof of the notifi- 
cation of the existence of a state of war would be upon 
the belligerent, and such proof mipht be difficult to 
establish. 

There were at The Hague conference in 1907 several 
propositions looking to the establishing of a period of 
time after notification to the neutral during which period 
the obligations of neutrality should not be operative. 
The Belgian delegate suggested that the obligations of 
neutrality should become operative 48 hours after the 
receipt of the notification of the existence of war. It was 
pointed out that this might give occasion to the idea 
that neutrals might during this period act with impunity 
in a manner contrary to the obligations of neutrality. 
It might further be said that if the neutral is to be al- 
lowed a period after the notification in which neutral 
obligations shall not lie binding, the aim of the bellig- 
erent on the offensive would be to have this period at 
such a time as would be of least advantage to his oppo- 
nent. This fjuestion would, therefore, become one enter- 
ing into the belligerent's considerations in determining 
the time of the declaration of war, .\s the belligerent 
would ordinarily wish to engage his opponent before he 
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had bad time to prepare, and as a period of fi"ee com- 
merce with a neutral would add to the opportunity to 
prepare, the belligerent on the offensive would often be 
influenced to declare war suddenly or in advance of a 
period which might otherwise elapse. 

Prof. Westlal-e's opinion. — Prof. J. Westlake said 
concerning the Second Hague Convention relative to 
the opening of hostilities: 

TLlH lennliitlou folmUles with tlie liin'triiie wUieli we Imve liilil 
down nbiH-e Only two reiiiiirks are needed in oi-der to pnt the 
matter in n I'tenr Itiiht. One is lliiit Itie decliiriitiou of wnr \n now 
expressly reqnireii to lie niotivee, wliicli the decliinints have al- 
wnys niJide It for tlieir own Jiistiflciition. The otiier is tliiU the 
couiuiencemeiii. of hostilities wlilioiit n in-ecedlii}; decluniiiou, in 
such peculi:ir cjises i\n lire contemiilateil aliove, is left iwBaible 
by the fact tliat the i>arfies iircnol ninde to contruet lluil they 
will not coniinenco hostilities iipiinst one another otherwise thiin 
03 descriheil. but recoi;nli!e that hostilities ought not <ne duiient 
jms) to be otherwise coninienceil. 

Xothing cnn more dearly show (he iniiiossihility of insisting 
on an interval of notice between a declaration of war anil :i com- 
mencement of hostilities under it than the fact that the very 
moderate proiiosal of a 24 hours' interval, niiide iiy the delega- 
tion of llie Nelherlands. was not accepted. The I'onfereiice has 
therefore rather coiiiinncd than weakenrd the necessity that. li> 
order u"! lo he taken uniueiiared, every nation must rely on its 
own viKilanci' and on no formal rule. iWestlnko's Int. .tjiw. 
Part II, War, p. 267.) 

h'emoxK far Ilatjue ruh's.—'Wvi discussion at The 
Hague in 1!*07 <*nterod about the regulations in regard 
to the opening of hostilities whicli had been proposed 
and which followed closely those of the Institute of In- 
ternational Law at its season of 10(H1. As these were in 
their essential principles the same as those finally adopted, 
it is well to set forth the reasons for the French projiosi- 
tion. The rea>ons for their presentation were set forth 
by (ien. Aniotirel, one of the KrencJi delegates: 

Kn .■oiiunenyanl la discussion du Trojet de Itefiemenl sur 
ronverturi' des h. stilitOs que la DeiPgafUm fraiicalBe a e« I'hon- 
neiir de sonmetlre A vos d&lllit'rallons, II n'est sanR doute |>as 
inutile (in'elle vouh fournlwie (inelque!) cxiillcallimR dc nalui-e A 
Justitter li-s lermcs dc sa proiKisllion. 

ICIle estimc tout d'aixird <iu'li faut ^-artcr la supiKisltioti d'uue 
guerre fa'te sans nilson sfrieusp et mi|>ar'?nte, ou sinis qu'll se »olt 
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piiMliilC ail mollis 1111 incident susceptible, lie doiiiier lieu & line 
dlscitssioii. Une iigresMloii en pleine iiaix. siins inotiF iiluuBlble. 
n'est plus coui]i.itlble iivec le sentiment public ties l^tiitB du monde 
civilise que nous reprfseutons Icl. 

L;i iiiierre iinrn ilmic [winr orl):ine iiii niolne un fnlt. iiyiint une 
certaine gravlte. et pouviiut ui tlver ime ecLiiiige d 'ex plications. 
Alors commence ra liabitiiel lenient la pfrlode de u^goclatlons 
4llp]i>matiqiies. an cours desquellcs c-liaqiie Pulssimce cbcrchera & 
t^>teulr <lu I'liutrc des i-iiiiilitlons pniprcw A nutl.ifalre scs Int^r^ts. 
SI I'nccoiil lie sc N-iilise pas. I'line des Puissances peut uvolr 
recoiii's & la menace de gncrre on flxiint. par v. ie d'uUlniatiim, les 
coiiretMliinx iin'ellc e\i;;o. ICIle Hie iiussl. en g^iigral, un d4lal 
(le r6pi)iise. njn'cs Icquel elle se rSserve de fnii'R nppel nux annes. 

Qnanil les fv6ni'nicnis se pi-odiilsent sous eette forme, an dSbiit 
d'un conflit cnti'e deux nations. II est bien certain que I'^tat de 
guerre ee tixinve dSclnre d'une fa^ou snfflsante: rnltlmatuui porte 
en lui-mCme rnvertlssement prSiilable et mm equivoque; 11 indique 
la con««slon exlg^e. et pur coiisfquent la cause de la guerre en 
cas de refiis; enfln, 11 lluille uicnie la guerre dans le tenips, selon 
I'heiireuse expression de notre excellent collogue de la Delegation 
de TtuBsie. pulsqne I'OIat de guerre comnieuce H la linilte du deiai 
de r^ponse. 

Mais il se peut que le fait, orlgtne du connit. ne snit |ins tou- 
Jourg Ntiivl d'uiic cotivcri'ntion diplomatique. Duns certains cas, 
le doniiiia!!;e inatt'rlel ou iiioriil cauxe il uu l^.tat liil piirattra assez 
gnive |)onr qii'll up Jugc pas possible de n'en jiiis cberclier repara- 
tion par les amies. 11 en est alnai jiarfols dans les coufllts eutre 
deux iiidividiis. lorsque les lOuioliis de Tun recoiveut mission de 
re<-lanier uniqueiiiout uue rencontre. 

11 se peut aussi quo. nu cours dea iii^goi-iatiiins diplouiiitiquPs, 
celles-cl prennent une touriiure telle que le rfclnuiant iH'rde lont 
espolr d'ubtenir par cetto voie des cotiditlouK siittlwiiites. II i>ourra 
fort bien iili>rs I'umpre lu'usquemeut reiitretien. et avoir recours il 
In force jxiur s'usKurer la salisfiicilou quil Jnge nccessaire. 

Dans ces deux cas. que la guerre Oclate luiuiedlatcnieut ou 
pendant les |K>ur|Mirlers. ellc conuiieiK-era-|iar la manifestation 
Inoplnee de In volontf; cxpresse de I'nne des Parties cii presence. 
Mflls 11 scuiblc que. iiiCnic alors. I'ouvertnre des liostilitPs dolt se 
fair* avec les menies garaiUlcs que lorsque la guerre Oc'laie il 1^ 
suite d' ithniLtuiii. 

I/iivertlswmcm jircaliililc el lion ('■quivnqiie et les mcHifs de la 
guerre sc trouvciil il'mtic dulls t'ultlmiitnni lorsiju'n cti e«t fait 
usaRe: nous demaiiilons qii'lls solent conipris diiug uue iiollHca- 
tion A rndvcrsalic. Ir.rsipic I'uiie des I'nrties preiid la resolnllou 
de c'ouibatlre siiiis av-.ir .■oiuincncP. nu r.[aiis.'. la discussion di|v 

II nest pas nef■e^'Siiil■^! dc Justltler la condlllon que Tavertisse- 
nieiii doit Pfre noii equivoque. II devra aussl etre prfaiable. 
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NouG enleiidoDS par 1& gii'il dolt pr^cMer les bostllil^s. Mnls 
celles-cl peuvent conimencer dfis que I'avertlBsemeiit aera pnrvenu 
a. I'adversaire. I,a iluiltatlon de la guerre (ians le tenipa sera 
alnal molns iieltemeiit dPterniiiiee que dans le cas de rultiuiatuui. 
NouB eatliuooB, eu effel, que les nfices^tCs de la guerre moderne ne 
liermetleut lias de deiuauder, ft teiul (]oi a la voloutC d'attaquer, 
d'autres d^lals que ceu.\ qui sont absolument i&dlspensables pour 
que sou adversiiire sache que la force vb Ptre employSe contra InL 

Nous i«n80iis aussl que lu declaration de guerre doit etre 
fliotlv^; cette condition noua senible pouvoir etre facilenient ac- 
cept4e. parce que les Puissances, ne se d&^ldatit A combattre que 
lorsqu'ellea sout bieu convalucues de leur droit, ne peiivent 
b4slter fl le juiiclaiuer publlqueiuent. Kn outre, II est partlcu- 
!i6reuient utile que les motifs de la ^ueire solent portes ^ hi 
couualssance des fitats non mClCs iiu coullit Jiiais qui voiit en 
souffrlr, et qui out le droit de savoir pouvquoi lis soufEreut. Knflu, 
ces mruioR l^tats. s'lls sout nu courant des causes de In guerre, 
seront iieut-Ptre mleus dlspoRCs a otTrlr leurg bons offices, tout en 
res|ie(Iant lea intfirPts en pvfseuce. 

Alnsl se trouveut exjiliquSa les termea de I'artlcle I" de notre 
Projet de Reglemeut. Quant d I'lirlicie 2. II voiis imr.iitr.i ains 
dciute nf-cossiiire que I'ttat de guerre, qui li'iutCresse ims aeule- 
ment les bellig^rants, mnis qui apporte niissi un grand trouble 
duns les affaires des pays neutres, unit notltie le r'us tilt inissihle 
fl ceux-cl. 

Cela ii'est-il pas d'allleurs iifk-essulre ."ii I'ou veut niettre les 
neutres en uiesure de renipllr le rftle que leur rPserveut les articles 
6 et 27 de la Convention du 28 julllet 1899? 

Tela sont, Messieurs, lea motifs que la D&lt^ation fran(;alRe avalt 
fl vous exposer & I'appui de sa proposition, et elle seralt beureuse 
que celle-cl put recevolr votre iisiienliiiient. (neuxi&me Confe- 
rence luternatlonnle. Tome III. p. 108.) 

The general report, presented after the committee had 
fully considered the qiioslion of commencement of hos- 
tilities nnd formulated the regulations, does not add 
much to the rensiuis stated by the representative of the 
French delegation. (Deiixieme Conference Interna- 
tionale, Tomo I, pp. 131-130.) 

Form of declaration of war. — A review of tlie forms 
of statement of declarations of war shows that no one 
form has hoen followed. Certain i-equisites are evident. 

Tlie declination having the effect of changing the rela- 
tions of tilt' states in .such a far-reaching manner mnst 
be made by a competent authority and to a competent 
authority. The competent authority may be determined 
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by the domestic Jaw of a state as in the United States 
" Conjrress hns power to declare war."' 

The declaration should be unequivocal. The change 
of relations from peace to war should not be a matter 
of uncertainty. All parties who may Ire affected by the 
existence of war have a right to know the fact. 

.V notice prior to the commencement of hostilities 
should be piven as the date at which acts of hostility 
become valid should be established before rather than 
after the act or by the act. 

As war is in itself so serions it is generally held that 
there should be a reason for war and that the state enter- 
ing upon hostilities should announce the reason. Of 
course, it is well understood that the apparent may not 
always be the real reason, and sometimes it might be best 
for all parties that the reason be not too fully stated lest 
it make return to peace more difficult. 

The declaration should of course Iw public and formal, 
as the conduct of foreign states is also influenced by the 
state of war. These es.sentials of the form of a declara- 
tion of war are simple and necessary in order that it 
may be valid and fully operative, viz, the declaration of 
war should be from the competent authority, in an un- 
equivocal form, and published prior to the commence- 
ment of hostilities, and should give a rea^^on for the war. 
Suggestions as to other requirements for a valid declara- 
tion have been m:ido. such as' that the causes should be 
stated in full. 21 hours or some minimum of time should 
elapse l>elwwn the publication of the declaration and 
its ojiernti'in. etc. These have not yet received sufficient 
support to be regarded as essential. 

The declaration should therefore be; 

1. Fi-om the competent authority. 

2. To the competent authority. 

^. Previous to the opening of hoiitilitie--. 
4. Kxplicit and unequivocal, 
o. Reasoned. 

The method of notifying a neutral in order that there 
may Iw as little difference in interpretation as possible 
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should be a simple transmission to the proper neutral 
authority «f a copy of tlie declaration made to the enemy. 
Resume. — The survey of practice and opinion indicates 
that the rules proposed in 1907 at the conference at The 
Hague reflected general opinion. Any wide departure 
from these rules would not at present receive much sanc- 
tion. Most authorities contend that the main aim is to 
know definitely when war begins, if war is to be under- 
taken, and to know something of the reason for the war. 
Considering this condition of affairs the following Hague 
rules are thought sufficient: 



: 1. Hostilities between tbe coiilriH'tliig powers must not 
t without iiifvioiis mill e\iili<';t wnniing, in the (ona 
either of » rensotie<l decluntlion uf wnr or of an iiltlniiitiiui with 
coniiltloiml dt^liirntiiin of war. 

Abt. 2. Tbe stote of war uiuBt be notified to the neutral powers 
witlioiit (lelny. iind shiiil not tulte effect in regard to Ibeni until 
after tlie rei-pl|)t of a not i flea tl on. whk'h may even be given by 
tetoj-'i-aiJli. Xeuti-nl iwwers, nevertheless, can not pleiid the ab- 
seni'e of iiotiliiMtioii if it is established beyond donbt that they 
were In fact awnre of tlie slate of war. 

Akt. '.\. Artli-le 1 of till" present l.^lnveu(lo]l Khnll tiiljc effect In 
case of war between two or more of tbe con t meting jiowers. 
.Vrliile 2 is iilndhii; iis liplwven n IwlllKereni imwer. which is a 
liarty to the i-onvenilon, nnil neiiliiil powers, which lire also 
paitleB |o Ihe i-onveiition. 
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LIMITATION Of ARMAMENTS. 

What iittitiide should be assumed in regard to the limi- 
tation of armaments? 

CONCLUSION. 

In view of the evident differences of opinion and diffi- 
culties the wish expressed at The Hague in li!07 may be 
reaflii'med, viz, that the Governments "examine the pos- 
sibility of an agreement as to the limitation of armed 
forces by land and sea and of war budgets." 



Gi'twrnL — From the days of (lie saying that '" all things 
are fair in war" there has developed in modern times 
a very decided opinion to the contrary. Restrictions upon 
the means and methotls of injuring the enemy have been 
imposed. Many plans for doing away with the evils of 
war have l)een proposed. 

On August 24, 1S08, tlie Russian Czar caused his 
minister to hand to the diplomatic representatives at St. 
Petersburg a rescript which set forth the dangers of in- 
creasing nrmainents, and stated that — 



eiiil to llifisp iiicpss 


i:uit iiniiiiiiieiUs ;lu<1 U 


'cUiiK >'« llie (.'iiliiti 


illien nhkh iiw tliruit 


-sdcb Is till- Kni>rei! 


110 amy which In to tin 



whole worlil — siich Is tin- Kni>renio ihily which In to dm luiiKseil 
on nil stiites. 

FillfHl with tills Mi>n. IIIk Mnji'sty hits Ikh-ii iiliMKeit to oidci 
me til ]>iii|ioiw to nil the CinveriintPiitR, whoae represeiitiLtlveB are 
luvreilileil to the Imimrlnl Court, the nieettiiB of n co(ifereiic« 
WlilHi WDiilil iijivc to occiipy itself with this itrave jirolilem. 

This conference shonl<l he. Iiy the help of Cit»\. ii ho|ipy iircsujie 
for the century wiilcli is iilioiit to o|ie[i. 11 wmilil fotiverge In 
one jiDWPi'fiil foeiis tlie cITorts of nil stntes wlilch iire sincerely 
w-ekinj; lo iimke the in-cnt i<len of niiiverpal |fiice irlniiiph "ler 
the eleiiieiils nf lioiihle niul illseord. 
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It would, at tbe same time, couflrm tUelr agi-eenient by tbe 
soletiin estnblishment of the principles ot Justice nnd right, upon 
which repose tbe security of states and the welfare of peoples. 

On January 1, 1899, in a circular the Czar proposes a 
program for the conference of the stat«s of the world, 
placing before the conference as the first object that — 

Of seeking wiihout delny moans for putting n limit to tbe pro- 
gressive Increase of military and naval armaments, a question 
tbe solution of which becomes evidently more and more urgent 
In view of the fresh extension given to these armaments; and 

Of preparing the way for n discussion of the questions relfltlng 
to Ihe iiosslhility of preventing ai-med conflicts by the pnciflc 
means at the disposiil of Internntional diplomacy. 

Toward the realization of the objects he submitted the 
following subjects for discussion: 

1. An imderstnndiug not to increase for a fixed period the 
present effective armed latiitary an<l naval forces, nnd at the 
same time not to increase tbe budgets pertaining thereto; and 
a preliminary examlualiou of the means by which a reduction 
might even be effected In future in tbe forces iiud budgets nbove 
mentioned. 

2. To prohibit tbe use In the armies nnd Heels of any new kind 
of firearms whatever, and of new explosives, or any jiowderB 
more powerful than those now in use, either for rifles or cannon. 

3. To restrict the use In military warfare of the formidable 
explosives already existing, and to prohibit the throwing of jiro- 
Jectllcs or explosives of any kind from balloons or by any slmllnr 
means. 

4. To prohibit the use in naval warfare of submarine torpedo 
boats or plungers or other similar engines of destruction: to give 
an undertaking not to construct In the future vessels with rams. 

5. To apply to naval ivarfore the stipulations of the Geneva 
Convention of ISM on the basis of tbe additional articles of 1S6S. 

6. To neutralize ships and boats employed In saving those over- 
board during or after an engagement. 

T. To revise ilip declaration concerning the laws and customs 
itf iviir eljiboi'alcd in 3.974 by the conferoncp of llriissels, which 
has I'enininod unrntlfleil to Ihe present da.v. 

'I. To accept ill i>rinciple the employment i f good offices, of 
nLi>di:itiiin iind facultative arbitration In cases lending themselves 
tJiereto, n-idi iho ob.lect of [ireventing armed ouiflicts between 
n.'iMrins, to ctunc to an understanding with I'osiiect to the mode 
"f ;ip|ilylug thcw g oil niHces. tiud (o esliibllsh n uniform practice 
in using them. 
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The result of the discussion of the subject of limitation 
of armaments at the First Hague Conference, in which 
26 states participated, was the passage of the following 
resolution : 

Tlitit tbe restrlclioi) of iii)lit:iry L>ui]tit''ts whlcb live at present a 
lieiivy biirden on the world Is extreuiely deslnible for the increase 
ol the material and moral welfare of aHinklnd. 

And a wish — 

That the Go\ ernn)eiit» taking into consiCeratiou the proposals 
made at the conference might examine the possibility of an agree- 
ment as to the limitation of armed foicea bj Innd and sea^aud of 
war budgets 

During the Conference of 1899 various propositions in 
regard to limitation of military budgets and of mili- 
tary forces were coii'^idered and argued. The subcom- 
mittee having the investigation within its field reported: 

1. Thiit il would be very difficult to lis. eviju for a period of 
five yenrH, the uumlicr of eftVctive forces, wltlioiit at the Siime time 
regulntiiiB other elfunvits of Ihe nail iial defrnf^c 

2. That It would be no lews diillcult to regnliite by an inter- 
national conveiitl'iu tile ek-nimitH of tb^it national defense which 
was organized in each eonniry aeeoiiliiig lo very different views. 
(Conference Inlernationale de la Palx. ISM. Pt. I, p. S4.) 

The Russian proposal to maintain the status quo of 
armaments of 1809 could not be adopted. Indeed, the 
difference of opinion on this matter at one time threat- 
ened the continued existence of the Conference itself. 

There was a general agreement that the limitation of 
armament should be the subject of a profound study on 
the part of the states of the world. 

Between the Conference of 1899 and that of 1907 there 
was much di.scussion of the problems of increasing arma- 
ments. The mntler received attention in the parliaments 
of many .states. 

The subject was again brought up at the Conference 
of 19(17, but not by Russia, whose delegate in the course 
of an extended address, and referring to the Czar's propo- 
sition for limitation of armament of 1899, said that "the 
contact with reality <[uickly disclosed that the noble 
thought of tJie Czar had concealed practical difficulties 



Digitized byGoOgIC 



IB I.IMITATON OK AltMAJlKXTS. 

when it was tested in practice." (Deuxieme Conference 
de la Paix, Tome I, p. 94.) 

The Conference of 1907 confirmed the resolution of the 
Conference of 1899 and recommended that the Govern- 
ments resume the serious examination of the question of 
limitution of military expenditures. 

First Conference at Hague, 1899.— T\i& Russian propo- 
sition of 1898 for the limitation of armaments by conven- 
tional agreements was not tJie first Russian proposition 
to this effect. After the Napoleonic war Alexander I 
had indoi'sed the idea of a limitation of the forces of 
European States. The Hague Conference of 1899 was 
sitting at a fortunate time to consider disarmament, as 
was pointed out by the chairman of the first commission 
which was entrusted with the consideration of the ques- 
tion of disarmament, limitation of budgets, etc. 

Questions arose in regard to the basis of limitation. 
Should tiie basis be the number of the forces, the budgets 
or u combination of these elements? How should tlie 
figures be determined and verified? Should the status 
of the armed forces at the time serve as a basis? Ques- 
tions of valuation of naval and land forces might be dif- 
ficult. Colonial forces and defense might add to the 
compi ications. 

After some of the more special items of the program 
of the Czar had been discussed the commission entered 
upon the consideration <if the questions relating to limita- 
tion of arniamenls. 

At this time M. Staal. the Russian delegafe. win. was 
president of the First Hague Conference, explaining 
Russia's attitude, said in addressing the president of the 
committee : 

.Monsieur )e President, je tleiidrais & ajouter quelqueu mots Rinc 
paroles si Olonuen'*^ Que voiis veiipz de iwoiioiicer : Je vouili'iiis 
[ir^'lser la i)eus^ dont s'est InsplrS le Gouveriienienl riisnf ct 
tn<liquer en ni&me temps les (tapes par lesqaeUes a pane la ques- 
tion qui Dous oocnpe. 

IWs le mois d'aoOt 1898-, le Gouvpru^'uienl rusw ii lucite les 
Puissances & rechercher. dana In vole de la discussion lutema- 
tlonale, les mojens lea plus efflcnces de ineltre ud terme nu d€ve- 
loppement progreasK des armi-uieuts actueJa. 
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Vn acfiieil euitiresa^ et aynirmtliiqne flit fnit il In ciciimiide dii 
Gouvernemeitt liii|)^rliil tiai- toutes les Fuisnitices qui soiit rc^iir^- 
sentSes Id. Toutefuls, niiiliirri- rentLoiisiiiHiiie qui iiviiit siiluC. 
cette proiioHition. le Gouverneinent riisse a JurC iifkN^swiire de se 
i-enselgner mipri's des Cnbiii»'ts pour Biivolr si le uirmii'iit actuel 
seniblalt fnvoruhle 4 In convwation il'iiiic CoiifGreiice dunt le 
premier but seriilt Justement ceite restrlctiun dOM nrnieuiMiCs. 

I.es i-fiJonsei qui nous out ^tp tImmSes, racfei)liiti<m dii |)ro- 
granime csquisse dans la (■Irtulali'c dii 30 dfieembre 1S!»S, et dont 
le premier iK>lnt vise* In iioii-nui;nieiitutii>ii iwnir im tenue a Hkot 
des effectlfs mllitnlres iicmels, iious imt dftid^s il jii-eiidre I'iultia- 
tlve de lo Conf&retice dp in I'aix. C'est nfiisi, Jlessieiirs. que uims 
iiouB trouvoiis rSunls & I.;i Haye. nnlm^ d'liii esprit de (Hmcillii- 
tloii, et que iios boHues vijIoiiifB se reiicouii'ent (■!! \He d'mie 
ceuvre comniune il ncconiplir. 

Xos deux Suua-CuimiilsslouH nut lU'iH ]iuur cadres les iKiinls 2, 3 
et 4 (le ia CIrculnire du 30 d&:-cuibre. Ce sout, sans doute. dea 
difficult^ techni^ea et xp&^lales. dout Je ne suis ]mis en niesure 
d'apprCcicr la port£e. qui iiiit einp^'h^ dc preiidi'e tnuten les de- 
cisions d^BlrGea. Iji CommlBSioii d'allleurs a exiiriiufi le vieu de 
reuvoyer quelques uiisn de ctti qiiestliiu8 Jl utie tonffreiice 
ultfirieure. 

Mats noiis nvoDS encore h o\iiuiiiier uii |>olnt ei^entlt^l qui est 
du ressort de hi Coiuiiilsiiiii'ii : i-'f'st In question de In limitation 
des budgets et dos etftii'tifs nillilnlivs, 11 me ]iai'aji d'nntniit plus 
nfcesaaire d'inslster pour que cette Importnnte question fasse 
I'oWet (le reiude la plus npprofondie, qu'elle renfernie. je lo rfijiCte. 
rid4e preuiii'^i'e qui nous a rOunis, celle d'allOger le plus ixissible 
le fardeau effro.vable qui i*se siir les peuples e( qiil eiifrave leur 
dfvelopiwmeiit nnil<}rlal et niOnie uioral, T.es fruits de ractlvltf^ 
humalne sout nlisorbOs daus ime proportion crolssaute [lar lea 
dfpenses dea budgets de la guerre et de la marine. Aliisi que I'a 
fort ^loqueniDienl dit I'lionoriible G^n^ral Den Beer I'oortnpiel, 11 
eat d'lnjiiortnnles fonctions des nalions civilis(?es qui simffrent de 
cet Slat de clioses et qui sout reK'guJ^s au second pinu. 

I.a |ialx iirni^ entraliio nujoutd'bul des df-iienst^N |>lus ciuisidC-- 
rabies que leH guiTres lea plUN uu^reuses d'auiii'folH. Si une 
autre Commission a ri'vii le ninuilnt d'allCger, de mltlBer \m liof- 
reurs de In guerre. A vous .Messieurs Incomlie In mlSHliiu tout 
auBSi grnnile d'allegSr les elinrges de In pnlx. telles quVIIea rC-- 
sullent do eelte concun-ence InL-cssiinte dniis In voie des aniie- 
ineolB. 

II ine sern |>ei'iiils dVsiieivr que, kuI' i'c |H>tiiI liuU ;iu moins. 
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iiiques iIl- Riissie voiit Utvelopijer Jevaiit vous; voiis veri 
ces jjivin'Sitkiiis I'Oiistitiient vgritableiueut un niiuiiiutiii. 

Al-je besolii de dire qu'Il ne e'aglt iwint d'utoples ui Ue u 
chillier 1(1 lies. I! ne s'agit pas de proc6der a un dCsarmeinent. Ce 
que nous souhiiilous, c'est d'arriver a uue liuiltntion, fl un temps 
d'aiTPt dans Ui niiii-clie ascendants des arnienients et des d^penses. 
Xous If proj-osons iliius la conviction que, ai I'accord s"6tabHt. on 
verra uu iiioiivHneuI en sens coutrnire s'accenluei' pen il i>eu : 
I'ininiobilltL' uVsr [loiui du domalne de I'bistolre et, e) pendant 
quelques :mnfes nous aurons pu ganler une certaine stabillti5. 
tout poi-ie fl troiie que la tendance bienf^iisaute a la diminution 
de8 chiirjres luiliiaires pourra s'afllruier et 8e dfivelopper. Ce 
mouvenient rtiioudrii eutierement aux idtes qui out insiJlrC 1^ 

Mills imus n'eii winimes i>as encore 14. Pour le moment, nous 
ne tendons qua In siflblllsation, |>our iin teruie ft fixer, des eRtLtire 
et des budceis niilitiiires. (OonKrence tuterniitiouule de la Pals, 
ISOti. Pt, II. i>. 2S.) 

This full statement of the importance attributed to this 

part of till- progi-ani of the conference caused the mem- 
bers to give the subject of limitation of annaments care- 
ful attention. 

■TerhiihuJ oi'hi'ioiu. ISOS.—The technical delegate, Col. 
(.rilinskv, of liiii^sia. said: 
\.v pi'i'^i'iiniiiif ilu (iiiiivernenient russe vise deux objets: 
I.e prpniier est hunianltaire. c'est d'eioigner l;i possiliilitc mcme 
de 111 guerre et dVii diniinuer aiitant que possible les iiinux et les 

L-lU^Ulil^B. 

l,f ifti.i'iid est Ei.ijiif sur des consid*5riillons dcon. miques ; 
ilinilJiUfi' iiuiaiil uue imsslMe le polds Onornie des cliarges p^cuni- 
iilres. que louies les nations se Iroiiveat obligfcs de suiiporter 
IH'Ur I'euirfilcn des iinii^s en tem|>s de ptiix. 

A la iireniiOrc tilclic Irnvalllent les Commissions destlntes & 
fl«l»ii-er les lols <le I'iirbKrage. des bons offices, les lols et usages 
de III guerre de lerre, radaptatlou des principes do In Convention 
de Genftve fl la guerre niariUme. 

J'eeiiere que li-urs travaux serout coiirounfs d'un bon succds. 
niais il esi perniis de drniander, Messieurs: les peuplea repr^sentCs 
il bi f'onrf-reiHc. semiit-lls eutierement aatlafiilts al. en sortant 
il'lcl. lions leur ap]M>rIi>UE I'arbltrage et lea lols pour la guerre 
i'[ ricii i>our le letii['s de palx, de cette palx arm^e, qui pftse al 
l<iurdeujt-iii siir les nations, qui tea fcrase nu point qu'on entend 
dire |iai-r<'i» qii'une irriiiiclie guerre vaudnilt peiit-^tre niieux que 
iillnuelle ml tout 
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le moiide uiet en iivuut ile aombreuses nrni^s. plue nombreaees 
iiiiiinteimnt eu teiii|>s de p:ilx qu'elles n'^tHlent iiutrefois au 
moment des plus grnndes guerres. (Ibid., p. 30.) 

Col. Gilinsky proposed for the realization of a plan 
for the limitation of military armaments the following 
means : 

1. Establlssemeiit d'une entente intemiitionnle pour uu terme 
de cliiQ ans, stlpulnut la uon-augn mentation du i^hlffre actuel 
des effectlfs de |>;iL\ des trou[>es entretenues daaa les inetropoles. 

2. Fixation, en caa de eette entente, s'il eat poesibie, du ctilffre 
des effectifs de puis dea nrm&ea de toutes les Puissances, non 
coniprla lea troupee culoulales. 

3. Matntien. pour le mfuie terme, de cinq ans du montant dn 
budget miiltalre actuellement en vlgueur. (Ibid., p.. 33.) 

Later Col. Gilinsky explained the intention of these 
propositions as follows:. 

AprEB la stance du vendredl 23 Juin, on m'a adressE pluBleura 
questions concemaat les propoaitloDS ruases que J'al eu I'honueur 
dt^ soumetire A la dlBciission de la premiere Commiasion et Je 
deniande ft prtoeiit la permission de donner qiietques expllcntlons. 

On m'a fait observer que les deus premieres propoaitions 
traltent In mfme question: pourquol done la partager en deux 
parties? II y b ponrtant une difference entre cea deux propoai- 
tions; c'est-fl-d|re que la aeconde est la suite de la premiere. La 
premiere traite In queailon en gfngral : la question de prlncipe. 
La Russle vous propose d'6tablir une entenle stipulant la non- 
angmentatloQ du cbiffre actuel des eOTectlfs de pais eutretenus 
dans les m^tropotes. Si nous arrlvons a une pareille entente, 
c'est iilors qne piiriilt la seconde proposition, la question des 
chlffres. Chnque pays devra declarer, si nous le trouvons nCces- 
snlre, le total en elilffres rouds ou en cblffres prMs — c'est encore 
selon notre clfcislon — de ses troupes entretenues en temyra de 
|i«lx, n est fl dMnir s'll est question du nombrc- des soldats 
sculenient snns compter les officlers et les sona-offlciers. Notre 
proposition vise seulenient le nombre total des soldats. 

II fiiudra declarer ensulte le nombre total des recrues pour 
cljaqtie annte et qui ne iKiurra pas Ptre d^paseS pendant la durte 
de I'entente. Eufin, II faudra filer ie nombre d'anntes que le 
soldat reste sous les drupeaux. car voua savez bien. Messieurs, 
que le chnngement de ce terme infiue siir le total de I'tirm^e 
terrl tori ale. 

Vollfl de quol 11 s'agit dans le second paragrapbe de la proposi- 
tion ruaae. 
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DittiB \es Oeiix |iroi>os[tions il s'ligit des troupes eiitreteiiues dans 
lea meiTOjiftles: les troapes colonliiles soul excludes; car les 
colonies se trouvant toujours en duUKPf ou ai6me en *tjit de 
guerre, il ne imnilt done pus possil)1e d'iiiterdlro I'augnieutntlon 
des troupee colonlales. I.n Rnseie u'a iinB de c-i>loiiIes jiropreiiieiit 
dites, des possesslous iibsoluuient sSpurfea (lar la mer. Mala, uons 
avons Oes territolres qui. sous le iHjint de vne de leur dCfense. se 
trouvent dans les meines conditions que les colonl.'S. cur lis snnt 
aepar^s du pays sinon pur la nier, du nioins jmr des dlstnucea 
enonues et la difHculte des coniiniiuiciitions: c'eat I'Asie Centrals 
et In circouscrlpHon mititnire de rAinour. I*s deux sout ex- 
trem^nieut filofgnfes du centre de I'eiupire: d:ins les deux les 
tron|)e» sunt iwu uoiiibreuses et se trouvent en fiice d'arniSes tr6s 
eonBl<16riil)les qui sunt plus i>rSs de nis tniiiiies que les renfortsque 
noua jioiivons envoyer de Bussie. II n'y a done pus nmyeu de 
mettre ces territoires fitoignes dims les niOnies conditions que le 
centre du pays et de s'interdlre In (xissibllit^ d'auguieiiler ces 
troupes en ens de nCcessite; par consequeut, ces terrltoirea dolvent 
etre constd^r^s connne des colonies. 

Le trolsl5uie point vise le budget ordinaire, r'est-fl-dlrc le Irndget 
n^cessalra pour E'enti-etieu ilea troupes exislnntes: In fubrlcntion 
des amies et les construciions qui ue sortent iins de Tordlnnlre. 
Mnis quand i) s'ngit du chnngenient couiplct de canons ou de 
fusils ainsi que de la r&:on struct ion des places fortes exig^ pur 
I'effet du Douveau canon de si^e, la fabrication de in nouveile 
arnie demiinde des somuies enonues qui ue peuvent Ctre trouvfes 
dans les limites du budget ordinaire. Cos sonuiies Ifi sont de- 
mnndSes jinr les Gouvernenients de tous 1('s |>ays en dcburs dii 
budget oi-dlnnlre: c'est le budget e.vtraordinnl re qui ne |)cut rire 
ni prgvu ni ftxi', Ln hnute Asseniljipe nynni snctlonnt' le clinnge- 
nient des iiruienients, a sunctlonne d'^ivimce itnssi le budget 
extraordinaire. (Ibid., p. 30.) 

Capt. Scheine,' technical delegate from Itussia. pro- 
posed the following regnlafions in regard to naval arinn- 
ments: 

Accepter le prlncli>e de ll.\er. ijoiir hu teruie de trois ana. le 
montant des budgets de la murine avec reugngement de ne pas 
en nngnienier le total i)eudant cette p^riode triennale et Tobligii- 
llon de fnire couiiniire h I'avance [Miur hi dite i>erl(ide: 

1. I.e total des tonnes des valssenus de Kuerre. qu'on se pro- 
pose de cnuBtruIre, sane pr^ciser lea tjpea mCuies dea biltlnients; 

2. I.e nouibre des odlciers et des ^ulpnges de la marine: 

3. I.es d^iienses pour les travaux dea ix)rts tels que forts, basshiR 
et nrsenaux, etc. (llild.. p. 3J.) 

These proposed regulations were submitted to a siih- 
conimittee for examination and report. Tlie snbconi- 
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mittee was unable to reacli any satisfnctorv concliifiion. 
No practical method of arriving at a basis for reduction 
was found. The report of the committee was frankly 
admitted to be unsatisfactory. The essential parts were 
as follows: 

r^ Ciipltnlne Sob^ine, aprfis avoir coii'-titf que le builKet de la 
uiai'liie. viB^ duns les jiropoaltioDs russes coiuprend le budget 
estrnordiiifllre aussl bien que le budget ordinaire a fait cette 
coimiiudiciitioii luiportante, qu'il eat bien enteudu que cb ique 
Puissance garde iiiie liberty entirftre relatl\ement au montmt de 
la somnie qu'elle s'engage. tven fuel lenient pour un terme de trola 
ans, k ne pas dCpasser. I^n Ruasie ellemCnie <«? prDpose prfalable- 
meut (le fixer le monlant fl 10 pour lerit de plus que son budget 
iictuel, mala chnque Puisaance pourrilt clioisir comme bise de 
TengiLgement un budget angiiieute dans Ii niesuie qui Inl paralt 
nCceswilre, en allant Jusqu'nii niaxiniuui des nusniientation^ anno- 
(*e9 par les Puiss.incea. 

De rfiohnnge de vues qui a en lieu dnni la ^ons Commission, 
il ressort: 

1. Que auelques d^l^guSa entrei-olent en fffft uue posfibllite 
d'accepter, en pilndpe. lea propositions rushes ninis iP'nent at- 
tendre pour se prononcer dffinltiiement lea iiisdn tinus de leura 
Gouvemements. 

2. Que la niajorite des deifgu6« de la Sou>s CuinmlWon n a pas 
voulii se prononcer dnna ce sens itlendu que de prime )b>rd 
dea difficuIt^B constilutionnellea s o| [uaeiaient dans lea |)a;s 
[urlementalres, il iter iVnt ino. le >ote bud».i^tairc de*) isscmbl^es 
legislatives. 

I»rsqii'entln, iipr5s une dlseUBslon prolongfe 11 i pnru Impos 
eible d'arriver il mi acord ou de Iromer un e\]iM[ent antre que 
celui de lalsser la question ou\erte le Prf^ideiit M \an Kirne- 
beek, ii proiHis^ que lea d^ll^ufs rei'iimniiirnlernieiit it leurs Guuver- 
ueuients une ^tudc des proiK>sltlons rusHes qui leur permettralt 
d'en d&'idei' dan^ uue cunrerpnce ullerlenrc. 

Cette proiHiBltion ii'aj'«nl pas obtenu la sam-lion de la Rous- 
Conniiission (') vclx i>our. Jj voix contre ei 5 voix a'libslemint). 
reHc-r'i ;i du passer an nHe sur une ninllcm du Capilnlne SdiOlne, 
ayaut jtour but d'lnvlier lea dfi^gu^ fl obtenlr. dans le plus court 
dtlal ixisHlhle. des Inslruetlons leur penneltniit do se prononcer 
avani la tin de In CoiitGrem-e, d'une iiiaiiiiTe dMnirlve, sur les 
proiKisitlons dn Couveriiemont ruBae. ,'Sept i"ix a.vaiit votO [lour, 
une \-ols contre I'l sept s'abstenani, L-et1e lU'Oposition dn Ciipltaine 
Sclifiue a dfl Oire regardOo coiunie adoptfie; et la Sous-Commis- 
sion, a.viint ensnitc cliarftC qniitre de ses meuibres de rapjiorter le 
rSaultal de sea deliberations a la premiere Commisston, les aous- 
s<gn#s. formant ce comlte de redaction, ont done i'bonneur de 
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le I'opliiioii qui n prSvalu dans la Sous-Commission, 
tout eii u'impUquniit iwe I'ncceptatlon dea propositiona rusees, 
n'esclut pas I'espolr que Ton reiiseira ft trouver In voie menant 
au but d'lntrodulre '■ un temps O'nrrOt ' dnna les budgets de la 

I] reste avec la prenil6re Commiasion de conflrmer on d'lnfli'mer 
par son vote, l:i proposition sasmentlona^ du Capitiiiue Scti^ine. 

(S.) BiLLE, 

(a.) SOLTYK. 

(S.) SCHeiNE. 

(S.) CORBAOIOM D'OrELLI. 
(Ibid., p- 46-) 

Opinionjt in 1907.— The opinions expressed upon the 
subject of limitation of armaments at The Hagiie con- 
ference in 1907 may be regarded as deliberate because re- 
sulting from the study and examination of the subject 
by various states in accord with the recommendations 
of the conference of 1899. 

Giv<ff- B>-itain. — TJie British delegate expressed the 
opinion of his Government in a somewhat long statement. 
After reviewing the action of the Czar in inserting the 
question of limitation of armaments in the call for the 
conference in 1899. he showed that the expenditure for 
armaments had steadily increased between 1899 and 1907 
on the part of most states. He asserted that Great Brit- 
ain was decidedly in favor of the limitation of arma- 
ments if such a course was practicable. The British dele- 
gate said, in closing his remarks : 

Mon Gouvernement rei-'umialt qu'ii est du devoir de ciinque pays 
de se proteger oontre sea ennemls et contre ies dangers qui i>euveDt 
le iiienacer. II rec-onniilt de nu'nie que chiique Gouveriieuient u le 
droit et ie devoir de decider ce qu'il couvlent ft son piiys de falre 
daus cc bnt. C'est done; seulemeut i>ar la bonue vulontf. In Ubre 
voloitt^ de cbaqne G uvcruement agEssant de son propre clief i>onr 
le boubeur de sou i>ays, que I'objet de uos d&sirs ]ieut ae rSallser. 

Le Gonvernement de Sa Majesty Britannlque. reooiiiiiilasiiut que 
pliisleitrs Pdiwaauces (Ifsireiit restrelnilre leurs d^penses mlU- 
liilrcf I'l line, ji.tv rai'tiiin indi'pcudante de clLjique PiiisRance, ee 
but, jieiil I'Ire r&iiiHV a tru de son devoir Uc ref-iiercher a'U y 
uurnlt des luoj-eus de dnrnier satlsfiicllon i) t.'es nsplratloua. Aussl 
nous ii-t-ii auto risC- !l (aire la dCclnrution suivunte: 

I.e Gouveriiement de In Gratide-Rreiiifiue senit iii'i't ii coui- 
uiuuiquer nniuiei lenient aux ruissnnces qui en aglrnlent de mCme 
le projet de cou.strucMim de nouveanx billiuieiits de fiuerre et les 
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dCpessee que ce pro]et entralneralt. Get SctiRnge de renseigne- 
meots fnclllterait un ^change de vues entre les Gouvernements 
fnir les rMuctlons que, de commuQ accord, on pourraft effectuer. 

Le GoHvernement BritaDnique erolt que, de cette ta^oa, on 
pourelt nrrlver & une entente Bur la question des sommea que 
les fitats pourralent allouer fl. ca chnpitre de leur budget. 

FlQalement, Monaleur le President, J'ul I'honneur de proposer 
I'ndoptlon de la r&solutton sulvante: 

r.a ConWrence confirme la resolution adoptSe par la CooKrence 
de 1899 ft regard de la limitation des charges mllltiiires; et, vu 
que les charges mllltnires ae sont considerabtenient accrues dans 
presque tone les pays depuls la dite nnuee, la Conference declare 
qu'H est bautement deslrnble de voir les Gouvernements reprendre 
retude serleuse de cette question. (Deuxieme Conference de la 
Pais, Tome I, p. 92.) 

United States, — A communication frcHn the American 
delegation announced its support of the British proposi- 
tion. 

Frtmce. — The French delegation expressed approval 
of the British point of view. 

Spam. — A similar communication was made by the 
Spanish delegation. 

■ Arffentine Republic and Chili. — The delegates from 
Argentine and Chilian Republics presented a communi- 
cation setting forth the agreement between those two 
states by which their naval armaments had been limited. 

Rtissia. — Recalling the fact that the Czar in 1899 had 
placed the subject of limitation of armaments at the head 
of his progriim and had made it the corner stone of his 
proposition, the Russian delegate, who was president of 
The Hague conference of 1907, said: 

Mais ici encore lit [initiquo ile 1ft vie iie devnit pnw n'-iiomlre A 
rideallte du vmu. Alnsl que ]e viens de le signaler, deux fitat 
seiils. In ReimhliqiTP ArKentltie el le riilH. out pu le reallser en 
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aussi des lutt 1 I les t d dlW lt« dipl t q g i 

puroiit oblige I 6a> t t 11 P lis. 11 e 1 se 

arineuieutB? I^ltt fCqIG lutl ) 

pouvoir s'occ pe f ^ t <e j i e | I C 

Krence. des ) li It tl des t d t 

trnire les aug t 1 d i p< tl q I t 1 i M 

quer eu cblff S Ex Si Ed d F y 

C'est eii po id^ t t Mes 1 i 1 * 

veriiemeut ru e ite d 1 sc tt f 1 d 1 1 B d 

la Coiif^rcnc q II t r -t^ P 1 hi 1 11 It i d 

armements. II J g it d b d q tt q tl t It pn niQ 

pour etre <\i*-c t^ f it II I It tip 

ToQuer de d sc ssi q i -o 1 |>£ I 1 ISOO 1 <1^ 

montt*. lie p 1 t co t i t b t q |"o it 

coniiuiiii, qu' t IIP iBEa d^ha d d 

nant lieu ft des d^bata Irritants. II 6talt jioiir a.i imrt d^ii]€ a 
ne iKis y pnrticliiec et eaviiit que c'ftHit ^fealenient In resolution 
de guelques aiitres Graudes Puissances. 

Pourtant. !es seniences jetfies lors ile la preiiiiOre (.'niittrence 
out genue en deLors de I'nctlou des Goiiverueinents. Un inouve- 
tnent tr<>s acceiitul^ de I'opli'ion publlqite s'est produit <lnus dlf- 
Krents pays en fnvenr de la liniilution des nnnpuieiiia. et les 
(Souvernements, dont les sypipathies pour le prini^ipe ii'oiil p;is 
diiniiiu& iiiiil^'rO les d Ifi ^s e e &?ution, se trouvent en fnce 
ie miiiiifestatlons qu' g e so ns eu mesiire de satisfatre. 

O'est ainsl. Messleu s q e ernemetit brilnnniqiie. tni- 

dulsant ses propres p 6oc u oub e Be fnlstiut I'oi^ane du sen- 
timent public, t^molgOB son n ent o d'nltirer lout cic inline sur 
la question de la llni n es n nients I'altentlou des Puis- 

Bances rCunies eu Co f e \ Ji Iliiyo et que sim iirenilei- 
d61^u@ vlent de nous in s 1 w que le riibliiet ile T.ondres 
voudrait voir ^mls pa o s 

Je ne troiive. poui' ni.t part, auciin autre moyeu de tfiiuolgner 
I'lntt-ret que lea Puiysauces i>ortent il t-elte question, SI elle 
n'etalt pas iiiAre en 1880. elle ne Test pas d'nvantiiKe on 1007. 
RIen n'lL pii Ptre fait en cette vole et la Conference se trouve 
aujourd'hui tout nussi peu pr^par^ & I'aborder qu'nlors. Toute 
dIscusHiciii. st^ilte en elle-ni^uie. ne seralt que nulDlble 0. la cnuse 
qu'on a eu en viie en aecentiiani les divergences d'apprSclation 
Bur les questions de fait, tandls qu'll y ii unite il'intentions 
gfinerales qui ponrralent un Jour trouver leur r&ilis:itlou. 
(Deuxli^nie ConfC-rence de la Pals, Tome, I, p. 94.) 

Hnffw irixfi, 1907. -The. conference at The Hague in 
1907 was able to reach no conclusion other than that the 
Governments "taking into consideration the proposals 
made at the conference, may examine the possibility of 
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an agreement as to the limitation of armed forces by 
land and sea, and of war budgets." 

Convention of Argentine and Chili, 1902. — In 1902 the 
Argentine and Chilean Republics agreed upon a conven- 
tion in regard to the limitation of armaments for a period 
of five veara The etisential portions of this contention 
are 

^BiicLL iHi-MibR D iiii 1 esijHt cle dlsai|iei trut motif d In 
qui^tulL ct (l<^ ni^fltiitce dnns 1 uc ou I lutre pays les Gouverne- 
iiients dii Cliili et dc I R^|>ublJque Urgent iie d^sistent dentrer 
en imBseHsloii i\es imiires de guerre qiills out i ctuel lenient en 
ct nstrnclloii liu'i i le de fiilr. poui 1e moment de nouTellee 
iicquisitiou» 

le dent Goui ernements comiennent de plus r^lulre leurs 
escndres resiiettiie-- et i. cet effet ils ponrsuUront leura j-oorpar 
lers en viie d inner ft un accord qui etnbllase iiue Pqul^nlence 
ratsomiuble eiitie lea deu\ escidres (.etle rfduetlon de In flotte 
se fera dans le dfiltiis d un an ft compter de li dite de l^dinnge 
de la prfsciitt ( nxenti n 

Abticle 2 Lev deux Gouternenients mg:nt.eut & tie pis nue 
menter leurs forcen nii\ ilea jendant uiie duife de cinq ins nice 
In condltK n p ui mlui dea dcu\ qu! luiiilt 1 Intention daugmenter 
sc'* fiKes d( <l< iiiiei ft 1 lutre (.omeinenient nis pr&ilnble en 
le prfiieiuiiir li\ \ ilt nioi-* daiiinfe II est enttndn que denieure 
exclu de cet eni!U),''^n]ent tout arnienient relntlf aiix fortlHcntloDB 
dcs cOti's ei des poi'is. I'nn et I'luitre piiys <iitiscnaiit fgalement 
toute faculie iM.iir iicrinfrlr (out enpin flutliint desttnC excluslr*- 
nieiit ft la defense dcs cOlea ct dcs p rts, tels que: soiis-mnrlnB, etc. 

General vietc. — -The broad view which was taken in the 
conferences at The Hague in 1899 and 1907 show how 
difHcult it is to reach a basis upon which to negotiate for 
the limitation of armaments. The propositions made at 
The Hague and elsewhere have received attention, but 
none have seemed to appeal to the nations of the world as 
immediately practicable. The proposition for an " inter- 
national armament lioliday " or for an agreement to fix a 
period during which preparations for war should cease 
has been made and has been given support. The prac- 
tical method of carrying out such :ui agreement has. how- 
ever, presented many difiiculties. 

The convention of 1902, between the .Vrgentine and 
Chilean Republics, shows what may be done where the 
conditions are similar und where the disposition exists. 
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Other agreements and understandings show a gradual 
development of policy in regard to limitation of arma- 
ments. The testimony seems to be that before a practical 
means of restricting preparation for war can be found 
the actual conditions confronting the various States must 
be much more fully understood and the subject must re- 
ceive much more careful attention in all its bearings. 
This is evident in the review of the positions assumed at 
The Hague in 1899 and 1907, as well as in subsequent 
negotiations. 

Conclusion. — In view of the evident differences of opin- 
ion and (lifficiiltios the wish expressed at The Hague in 
1907 niiiy Iw reaffirmed, viz, that the Governments " exam- 
ine the possibility of an agreement as to the limitation of 
armed forces by land and sea and of war budgets." 
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E^EMT VESSELS AXD THEIR PERSONNEL. 

What treatment should enemy vessels and their per- 
sonnel receive? 

CONCLUSIONS. 

(a) Public vessels. — Public vessels of the enemy may 
be captured or destroyed, except the following when 
innocently employed : 

1. Cartel ships designated for and engaged in ex- 
chance of prisoners. 

2. Vessels encaged in scientific work. 

3. Properly designated hospital ships. 

4. Ve.ssels exempt by treaty or special proclamation. 

(b) Days of grace for private vessels of the enemy. — 
A reasonable period of grace, to be determined by each 
belligerent, shall be allowed for vessels of the other bel- 
ligerent bound for or within the opponent's ports at the 
outbreak of war. 

(c) Private vessels. — Private vessels of the pneiny may 
be captured, -except the following when innocently em- 
ployed : 

1. Cartel ships designated for and engaged in exchange 
of prisoners. 

2. Vessels rnpnged in religions, pliilnntliropii-. and 
scientific work. 

3. Properly designated hospital ships. 

4. Small coast fishing vessels, 

■">. Small boats employed in local trade, c. g.. transport- 
ing agricnltiiral products. 
<1. Vessels exempt by treaty or special proclamation. 

(d) Personnel of public vessels of the enemy.^— 

1. The per.wnnel of public vessels which are liable to 
capture are liable to be made prisoners of war. 

2. The personnel of enemv public vessels whicji are ex- 
empt from capture share in Ihe exemption so long as 
innocently employed. 
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(e) Personnel of pHvati vessels of the enemy ( \,rts. 
V-VIII, Hague Convention XI) — 

Akt. V. When an enemy nierchnnt eJiip Is captureii \>\ a bel- 
ligerent, sncli of its croiv us nre nationflls of ti iieutrni ''fite ire 
not mnde |ivl9oners of wjir, 

Tbe siiniH nile applies iu tLe tabe (f tbe tijtilii unci otik-ors 
illcewlse nationals of a neutral State t t^ey promise formally 
in wriling not to sserve on lui enemy ship while the war Ijiit* 

Art. VI. The cnplnln. oflicprs md menilwrs of the (r n when 
nationals of tbe enemy State, are not made prisoners of war on 
condition that they make a formal promise In writing not to un- 
dertake, while hostilltli's last, any service ronneoted with thp op- 
erations of tile war. 

Akt. VII. The names of tlie persons rutaintiif- their liberty 
miller iLe coudliions laid liowu in Article V. paragrapb 2, and in 
Article VI, are nottSed by the belligerent captor to the other bel- 
liKetent. Tbe latter Is forbidden knowingly to employ tlie snid 
liersons. 

Akt. VIII. The provisions of the three precedinjr iirliflcw do 
not iipply to ships taking ixirt In tbe hostilities. 

(f) Pagnengei's on private vessels of the enemy. — In- 
nocent passengers on a private vessel of the enemy are 
to be accorded the utmost freedom consistent with the 
necessities of war. 



Definitions. — Certain definitions of terms precede the 
French instructions of 1912, which, though not clearly 
dibtingiiished m -lome wiiters, can be with piopriety and 
a(]\antage differentiated 

Dans tout le oouri des pi^sentes instructions lea expreistons 
copturc anisie cnnftscaUon e^gaegtre ont StC employees oiec le 
sens et dnna le but qui \ont ^tre indiqu^s 

1 Operations cffectuieg pai te Mliment dt gitci c — I i culture 
est I icti. purtment milltaire piir lequel le commandant du nailre 
de gnerre lubstitue ion autorit^ A. celle du capitalne du na\ire 
de eommerte disjwse du nniire de son equipage et de be cargal- 
Sfn coninie 11 eat dit si\x\ prfisentes Instrortions soua r^serie du 
jusuiient ultCiiLui du Consell dea prises quant au sort d^finitif 
du name et d( ai nrgnison 

L.I xannp. loisquelle sa|ij<liqiie aux marchandlses seules. est 
I'acte |iar Iciiuel le nnvtre de guerre, avec on aans raasentiment 
du cupitiiine du nnvtre nrrSre, s'empare et dispose de ces mar- 
cbandisos (.■oninie il est dit nux prCsentes Instructions, sous rfserve 
du Jugemeiit uitCrieur du Consell des prises. 

Iji wtif. lorsqu'elle s'applique au nnvire, dlWre de la capture 
en ce que le sort uitSrleur du navlre n'est pas en cause quant A. 
I'eveutualite de sa confiscation. II y a saisie, lorsque le navlre 
doit etre mis sous sfiquestre pendant In durfe des hostlllt^s : 11 y a 
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aaisle. lorsqiie le n;ivlre dolt ^Cre coittnilnt de vetilr debnrtiuer 
sa marcliflndlBe lllidte danB un port national on alll^, sous 
i-6serve dii Jueement ult4rieur du Consell dea prisee quant au 
soi't de cette niarcbiindise. 

Ln sniaic est toujoiirs acooin|>ngTi^ des opfratlone d'inventaire 
et d'apposltlon des sceliea. 

T« Diot prise ost uno expression g^n^nile B'appilquaiiC au navlre 
c.'>ptur(^ oil A In marchandlse saisla (See Appeudix.) 

Vhistiificution of vessels in time of n-ar. — In ii broad 
way vessels in time of war may be classified as belligerent 
vessels and as neutral vessels. 

In general the neutral or enemy cliajacter of the vessel 
is determined by the flag the vessel is entitled to fly. 

Belligerent vessels may be public vesseLs or may be 
private vessels. 

Similarly, neutral vessels may be public or private. 

The treatment of vessels will be determined by the 
rights of the class to which they belong. 

Enemy public vessels. — The public vessels of tlie enemy 
are liable to capture or destruction unless exempt by 
special convention or under the general principles of in- 
ternational law. 

The following public vessels of the enemy are exempt 
from capture or destriiction when innocently employed: 

1, Cartel ships designated for and engaged in exchange 
of prisoners, 

2. Vessels engaged in scientific work. 

3. Properly designated hospital ships. 

4, Vessels exempt by special convention or agreement. 

The provision that such vessels shall be innocently em- 
ployed may relate to any fact connected with their em- 
ployment. Some States have by treaty or other agreement 
and sometimes by special protilamntiun exempted mai^ 
vc.-;sels or some particular class of vessels. 

The rules in regard to the general right of capture nf 
public vessels of the enemy are so generally recognized iis 
to need little discussiim. 

Enemy priiute re^fels. — Under the pre-ent rules pri- 
vate ves.sels of the enemy are subject to caplure unless 
exempt by special convention or under the general prin- 
ciples of international law. 
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The following private vessels of the enemy are exempt 
from capture when innocejiMy employed: 

1. Cartel ships designated for and engaged in exchange 
of prisoners. 

2. Vessels engaged in religious, philanthropic, and sci- 
entific missions. 

3. Properly designated hospital ships. 

4. Small coast fishing vessels, 

5. Small boats employed in local trade. 

6. Ves-sels exempt by treaty or special proclamation. 
As in the case of public vessels, the provision relating 

to innocent employment is strictly construed. 

In the case of private vessels the question of deter- 
mination of right to fly the flag may involve visit and 
search, but it may be said that the principles as set 
forth in article 57 of the declaration of London of 1909 
and in the general report upon that article are usually 
accepted : 



Subject to the provlslous respecting tlie trnnsfcr of flag, the 
neutral or enemy character of a veBDcl is determined by the flag 
which she has the right to fly. 

The caBe in which a neutral veesel Is eugaged in a triide which 
le reserved In time of peace, remslns ontalde tbe scope of. nnd Is 
In no wise affected by, this rule. 

The principle, therefore, Is tbat tbe neutral or enemy character 
of a vessel Is determined by the flag which she has the right to 
fly. It Is a simple rule wblcb appears Siitisfactorll; to meet tbe 
special case of ships, as compared with other movable property, 
and especially with merchandise. From more than one point 
of view ships have a kind of Individuality, especially they have 
a nationality, n national character. This nationality Is manifest in 
the right to fly the flag; it pl.ices the sbips under the protection 
and control of the State to which they belong: It makes tbem 
amenable to tiie sovereignty and to the laws of that State, nod, 
should the occasion arise, to requisition. This is the siu'cst teat 
of whether a vessel Is really a part of the merchant niariiie of a 
coimtry, and therefore the best test for determining whether she 
Is neutral or enemy. It Is, moreover, expedient to rely exclu- 
sively upon this teat, and to discard whatever Is connecteil with 
the personal status of the owner. 

The text mentions the flag which tbe vessel hiis the right to 
!!)■; that meiiiis. naturally, the flag which, whetlier she is actually 
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flyiiiR It or not, the vessel hiis the right to display according to 
the laws which govern the port of the flag. 

Article 57 safeguards the provisions respecting ininsfer of flag. 
as to which It la sufficient to refer to articles 55 nnd 56; it might 
be that a vessel would really have the right to fly a neiitrnl flag, 
froDi the polQt of view of the law of the country to which slie 
clnima to belong, but may be regarded as an enemy by ii belliger- 
ent, because the transfer in virtue of which she has hoisted the 
neutral flag la annulled by article 55 or by article 56. 

lastly, the question was raised whether a vessel loses her neu- 
tral character when she Is engnged in a trade which the enemy, 
prior to the war, reserved for his national vessels. An agreement 
could not be reached, as has been explained iibove. In connection 
with the chapter on Unneutral service, and the question remnlna 
wholly open, as the second paragraph of article 57 Is careful to 

CoTisideration of exemptions. — It should be borne in 
mind that many of the propositions in regard to the ex- 
emption from capture of enemy private property at sea 
would include exemption of innocent enemy ships. 

That this exemption does extend to vessels is evident 
in the treaty of 1871 between the United States and Italy, 
which, after stating the general principle of exemption 
of private property except contraband of wav, says in 
Article XII, " it being understood that this exemption 
shall not extend to vessels and tlieir cargoes which may 
attempt to enter a port blockaded by the naval forces of 
either party." 

Sliips engaged in exchange of prisoners under cartel 
agreements are by contract exempt while fulfilling their 
mission. 

Vessels engaged in religious, philanthropic, and scien- 
tific missions are exempt under article 4 of The Hague 
convention relative to certain restrictions on the exercise 
of the right of capture in maritime war. The proposi- 
tion which led to the formulation of this regulation was 
proposed by Italy and was also coupled with the recom- 
mendation tliat the slate to which the vessel belongs 
should notify the opposing belligerent of the fact in or- 
<!er that a safe conduct might issue and that measures 
might be taken that it should be respected. This quali- 
fication of the regulation was not adopted. 
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The exemption of hospital ships was an extension of 
the principles of the Geneva convention of 1864 through 
its elaboration for maritime warfare in 1906. The regu- 
lations for the treatment of such ships are very well 
established. 

Small coast fishing vessels were granted exemption in 
early days. An agreement between the King of England 
and the King of France in 1403 was followed by other 
similar agreements exempting coast fishing vessels and 
fishermen, " provided they should comport themselves 
well and properly." Practice and opinion favored such 
exemption because the occupation of the fishermen had 
little or no bearing upon the war. 

From the early days of the United States this exemp- 
tion of coast fishermen has been advocated, and the pro- 
vision for exemption was embodied in some treaties. The 
treaty between the United States and Prussia of 1785 
contained a clause relating to this matter, which was 
repeated in subsequent treaties between the same states: 

Abt. 23, • * * All women and children, scliolars of every 
fiiciilty, cultivators of the eiirtli. iirtisane. niiiimfiicturers, and 
fltihernien. iiiiiirmed iiad lnb:i)>it)ng; unfortllicd towns, villages, or 
pliices, ami in geuerni all others whose oecnpiitions (ire for the 
cnmmou enbsfstence and henefit nf mankind, ahull be nllowed 
to continue llielr respective employments, and shnll not be mo- 
leste<l 111 their ]>er90iis: nor shall their honses or goods be burnt 
ur otherwise destr<>yed, nor their fields wasted by the armed 
force of the enemy into whose power, by the events of war, they 
may happen to fall ; but if anything Is necessary to be taken from 
them for the use of such armed force, the siime shall be paid 
for nt a reas )nable price. 

With few exceptions, exemption of coast fishermen 
with their vessels has been the rule, so that the Supreme 
Court of the United States said, after reviewing prece- 
dents, opinions, and practice in 1900 in the case of the 
Paquete Ilabana.: 

Tills review of the precedents and aiithorities on the subject 
appears to hs abundantly to demonWrato that nt the present day, 
by the general consent of the civilized nations of the world, and 
indeiiendently of any express treiily or olhL'r public act, it is an 
estnbiished rule of Intemationiii law, founded on coDsidemttons 
of humanity to a poor and Industrious order of men, and of the 
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mutual cotiveiilence of belligerent slates, lliat coust-lisliiiig vessels, 
wltli their iuiplements and Biipplles. cargoes and <-rews, unarmed. 
and honest]}- pursuing tbelr i>eacefu1 t'litlliig (if cati'lilng and 
bringing In fresb flsh, are exempt from capture ns prize of war. 

Tbe exemption, of course, does not npply to coast fishermen or 
tlieir vessels, if cmiilnyed for a warilke pnriKise iir In sucU a 
wny as to give aid or Information to tbe enemy; nor when mlti- 
lary or n;ivrtl oiierallons creatp a iiecessit}- to whleh nli privale in- 
terests must give away. 

Nor bns tht.> exemption bet-ii i-xtctided to ships iii' veKselK em- 
ployed on tbe high sea in tuklug whales or seals, or coil or other 
flsli wliicb arc not brought fresh to market, but are salted or 
otherwise cured and made a regular article of commerce. (U. S. 
Siipreine Court Reports, vol. 175, p. 677.) 

The exemption of small boats employed in local trade 
is not Jiupported by such an array of precedents and opin- 
ions, but the arguments for this exemption are upon prac- 
tically the same grounds. 

The proposition of Rear Admiral Haus, of Austria, at 
the Second Hague conference shows the intent of the 
exemption: 

A regard (lea bateaux de |>@che cotli^re, sont, exeiniit€s ile capture 
lei; bateaux et barques affectCs ditus les eaux lerrl tori ales de 
quelqiics iiays au service ile Tf-conomle iiirnle ou A celiii du petit 
traltc local. 

Ce n'est que duns les cas oil i.tes ruisons niilitiiires I'exigciit, 
que lenillts bateaux ct barques poiiriiiut etre r^iui^ltloiiiifs cuntre 
indemnity con fori tinmen t aux distiot^ltloiis en viiiucui' |)our la 
guerre sur terre, 

Cette proi>o8itlon no vise que les liateaux et banpies ik- ji-'iitps 
dlniprisions ct destinCs au trauspovt de produils iigricules nu de 
pcrsoiiiies le lou): de cotes accores.ou eutrelu cute et des lies sltu^ea 
aii-ilt>va tit. ou dans les ai-chipels. ou cniin <Ians les ciinaux des 
cGtes plates. 

S;ins porlcr. iVune jwrt, mi |«*Juilice quelque j>eu sensible au 
coiimicrce ou aux I'cnoun'cs de I'l^tut cuaenii, et suns rapiwrter. 
d'aulre iiorl, au capteur un benefice iiouvnnt pour lui culrer en 
llgne lip conipte. In capture de cos einbnrcatlons nc fcrait. en 
r^iilitf'. que <-onipi-onieitrc I'exlstence de marius. d'insulalrcs ou 
d'haliilants dii lilloral w Iniuvnnt tout dans une slluiilloii .le for- 
tune des plus prf-caires. r^dults qu'lls soul au niaisre in-i-diilf de 
Icur nii'tler. 

II senible done s'imiioser, dans I'lntei'Gt de rbuniaiiiif'. d'inler- 
dlre la capture des bateaux et barques en question, cxceplP les 
cas d'extirenccH mllitalres. Mais ineme dans celle derni&rc hy- 
[Kithf'se la capture ue devnilt Otre admise que conrrc imlennille. 
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Alisti'aciiiiii fake de cee seutiments hiimnnitBlres. hi capture 
(leBdltee embiiiviitions se prEaente comme ime iuconsfquence 4vi- 
dente. el J'ou consid^re cctte mesure an point de vue ties prin- 
clpeB r^glKmint In j^uerre sur teri'e. 

Ciir. ai 111 eOte ae troiive ftre occupfe par des troupes de tei-i-e, 
les biiteau.x et barques, dunt II s'aglt comme ftaat de In pro- 
priety prlvfe fcLappeut u&:eBsalrement ft toute prise et pournil- 
eat, lout au plas, Ctre mia en r^uialtlun. 

AusKi lie s:iurnit-oii-gu?re troiiver uu morif iiiisoiiniible qui pOt 
&tre iiivo<ju^ |iour autorlaer des forces navaies. :i;aut occup€ dea 
eaiix terrltorlales. & proc^der, sans en avoir le moindre profit, A 
la capture, voir meme & la destruction de ces mSmes embarcntlons. 
(Deu.\ienie Conference de la Pais, Tome III, p. 910.) 

The official report upon the interpretation of The 
Hague convention, which provided for the exemption 
from capture of "small boats employed in local trade," 
said: 

Coiiformement & h\ proposition de I'Autricbe-Hongrle, le texte 
Etend daus les m^mes conditions Viminunite & In petite niivlgntlon 
locale. c'es[-&-dlre nux bateaus et barques de petite (limenalon 
transportant des produits agricoles et se livrant ft un modeste 
traflc local, par esample eotre la eOte et des lies ou Hots voiains. 
(DeuslCme Conference de La Haye, Tome I, p. 271.) 

It is evident from the purpose of the regulation and 
from the official interpretation that it was the intent to 
restrict the exemption within narrow limits. 

Days of grace. — The subject of delay to be accorded to 
merchant ships of one belligerent within ports of the 
other belligerent at the outbreak of war was considered 
by the Naval War College in 1906 and in 1910. The reg- 
ulations proposed in 1906 were — 

1. EiK-L sliile euterlng upon ii war sball announce a d;ite before 
which eiieni.v vessels bound for or within its jiortsiit the oul- 
breitli of ivar slmll under ordiniiry conditions be allowed to enter, 
to dlscbarjie cargo, to load cargo, and to depart, witliout liabilily 
to cajiture while sailing directly to a permitted destination. If 
one belligerent state allows a shorter [leriod than the otlicr. the 
other Slate may. as a mutter of right, reduce its period to corre- 
spond liierewlth. 

2. Each lielllgerfiit state may mai;e such regulations in reg:ii'd 
to aolourn. conduct, cargo, destination, and nioveiuents iiftcr de- 
parture of the innocent enemy vessels as may be deemed necessary 
to protect Its military Interests, 
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3, A iirfrnce vessel sultalile for wiirlike use lie1ou(:iiii: to oue 
belliicereiit nnil boiiinl for or within the imrt of the other betllg-' 
ereiit at the i>ulbre;ik of wiir In lliih'e to he (Ictiifiieil iiuless the 
(tovei'iiDieut of the vensel's flajt iniikes u witlaritetory iiereeuient 
that It Hhal! not be put to iiny warlike use. hi wlilih cnse it uiay 
iio n<v-or<]e(l tlif siiiiie trc:iliiieiit an IrmiiceiLl eiiiniij" vossfils. (In- 
teruiitioHiil I.an- Toi>lcs, liM)6. p. 46.) 

The Americ-aii ilelegation at tlie Second Hapie Coiifer- 
eiiw in ]!>07 maintained that the ])ractice of t'.\empting 
from eaptiire enemy ships in an opponent's ports at the 
outbreak of hostilities had acquired Ihe force of a general 
obligation. Tlie Rritish delegation regarded the exemp- 
tion as a matter <if favor which might or might not be 
granted. The only agreement that could be reached was 
that eni!x)die<l in the convention relative to the status of 
oiif'Tiiv merchant ships at the outbreak of hostilities. 
This convenliiiii provides that " it is desirable " that iner- 
rhnnt whips of otic of ihe belligerents in an enemy port at 
the outbreak of hostilities '" be allowed to depart freely, 
either immediately or after a sufficient term of grace," 
willi pn>vi>iiin for safe conduct along prescribed route. 
The convention, wiiile granting some exemptions, does not 
seem to l>e as liU-ral as modern practice. The report of 
the American delegation in setting forth their reasons 
for not signing the convention shows this. (Senate Doc. 
444, t;Oth Cong.. 1st m-.ss.. IflOS.) 

The discussion in the International Law Situations for 
1910 shows that (irrcat Britain was unfavorable to the 
more liberal tiealment of enemy vessels in port at out- 
bieak "f ho-ililities. The course of the development of 
the rule for the days of graa> is shown in the fntenia- 
tiona! Law Situations for IfllO, pages iW to 7B. The rule 
that was finally evolved at the Second Hague Conference 
in 1007 was as" follows: 
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Tile some applies in the case of a ship which left iCa last porr 
before the commencenient of tlie war aiid enters an enemy port iu 
ignorance of tlic hostilities. 

Mail vessels.— By certain treaties between states, mail 
steamers are made exempt from interference by the 
enemy. Sometimes such vessels are exempt under proc- 
lamation. The growing use of mail as the means of 
innocent communication, and the use of other means, such 
as the telegraph, for warlike purposes, has tended to in- 
cline opinion toward the exemption of mail vessels when 
they are employed strictly for that service, but this has 
not become a |>art of international law. Great Britain 
and the United States in 1848, and Great Britain and 
France in I860, made conventions .by which mail vessels 
were to continue their service during war until notifi- 
cation that it was to be discontinued, and in such case the 
vessel was to be permitted to return without interference. 

The convention of 1907, relative to certain restrictions 
on the exercise of the right of capture in maritime war, 
article 2, says of the inviolability of mails that — 

The ship, hiiwevei'p iiiiiy not be searched except in case ot neces- 
sity, nud then only with ps much consideration and expedition as 
poaslble. 

Under exceptional conditions during the Chino-Japan- 
ese war the prize law of Japan in 1894 exempted "boate 
belonging to lighthouses," and in 1904, " lighthouse ves- 
sels and tenders" were exempted. 

In early days it was not unusual for one belligerent to 
hold in its ports vessels of the other belligerent until ho 
knew what treatment his own vessels were to receive in 
the harbors of his opponent. 

In general, exemptions would not be granted to vessels 
which are involved in the hostilities or to vessels " whose 
construction indicates that they are intended to be con- 
verted into ships of war." 

Rules of the Institute of International Law, 1913. — ^In 
section 2 of the Manual of the Institute of International 
Law in 1913 there is the following provision: 
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Abt. 2.—liiltiinent» de guerre.— Font pnrtie de la force armfie 
d'un fitat belllg€taut et eont, dSs lors, souuils coninie tela nux 
lols. de la guerre maritime: 

1° totis b&tlments iippartenaut 0. I'l^tat qui. sous la direction 
d'an commandant mlUtalre et months par un &]uipage militaire, 
protent, avec autorlsation, le pavilion et la flamme de la marine 
mllltnlre. 

2° lea nnvlres publics, transformSs par I'fitat en batimeots de 
guerre conrorniPment nux articles 3 et 6. 

Persons on enemy vessels. — The treatment of persons 
found on board enemy vessels has not always been uni- 
form. It has varied under different flags and at differ- 
ent times under the same flag. Some complications have 
arisen because vessels are of different classes and some 
difficulties because vessels may pass from one class to 
another by the action of those who are in control of their 
movements. The conduct or other relations of the per- 
sons on board an enemy vessel may also affect their treat- 
ment. 

Early French regulations. — An order of the days of 
Napoleon provides for prisoners taken in war on the sea : 

Art. 35. Tout capltalne de oavire arniS en guerre qui aura fait 
des prisonniera fi la mer. sera tenu de les garder Juequ'au Hen 
de sii premiere reiache dans wa port de France, sous peine de 
payer, pour cliaque prisonuler qu'lt iiiim relilclig, cent francs 
d'araende au proDt de In cnisec dea Invalldee de In muriuf. laquelle 
sera retenue sur sea parts de prises on snliiires. et prononc^e par 
le consell des prises. 

Aht. 38. Ixirsqiie le iioiiibre des prlaouiiiera ile guerre excSdera 
celul du tiers de I'fquipnge, 11 est permis nu ca]>itiiine preueur 
d'embarquer le surplus de co tiers; et dans le ens oft 11 ninnquerott 
dc rlvres, un plus grand nombre. sur les nnvlres des Puissances 
neutres qu'll roncontreni 6. In mer, en prennnt. au bas d'une liste 
des prisouniers alnsl d^barqu^s, uae Bounila^on slgnSe du cnpt- 
talne du bfltlment pris, et des autrea prlnclpaux prlsonnlcrs. por- 
tant qu'lls e'engagent il faire &:haneer et renvojer un parell 
nombre de prisonnlers fraugnla de nit^me grade; laquelle liste 
originalc sera remise. Jl la premiere reinche dans les ports de 
France, A I'adniluiNlrnteur de In m.iriue; et. diina les ports 
etrangera, au eonjmlssnlre des relations commerclnles de la R6- 
publlque franca I se. 

Abt. 37. II est permis uui ciipitalnea qui relilcheront dans lee 
iwrta des Puissances neutres. d'y dfibarquer les prisonnlers de 
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guerre qu'il» auivjat fnits. pourru gu'lls . en alent Justlfl^ la 
nfcesslte aux ngents (ie In Bfpubllque, doDi lis Beront obliges de 
ru|>])ortfr uiie p«^riiilssloii [nir <^rlt, lesqitels retiiettront lesdlta 
prlsoniiiers aa commlssiilre ile la u.ition eunenile. et en tirerout 
uii I'ccu nvee obliRntlon de fiiire tentr compte de rfchanfie desrtlts 
prisoniiiers par im iMtrell nouibre de prlaonniers frau^alse de 
ni^nie grixle. 

Abt. 38. Dnus I'uu et I'luitre cas. les capltnines preneurs seroiit 
obliges. Minis pouvoir s'en lUspenser boub qnelque prCtexte que ce 
pulsse Ctre. de ganler ft letir bord le cnplCnlne nvec un dea prln- 
eipaux" oKciers de I'^qnlpase du bflUment prls, iwur les rauiener 
dans les ports dp Frnnoe. oil tls seront retcniis |x>iir servlr d'otneeg. 
Jusqn'fl ce que r&;banii!e protiilit alt fits effectufi. (Boiipber, lu- 
stltiitlou au droit maritime (1803), p. ST4.> 

French regulationH. 1912. — The French regulations of 
December 19, 1912, briefly state: 

140. SI le Diivlre captiirS est \\n bfltiuient de guerre, vous 
transboiiierez le enpitnlne, la majeure partle dea offlclera, inie 
portion lie r&iuipnge. et vous cimdulrei i-es prisotinlers dans un 
port fningals ou alll6. ou owupf par les forces nntii'-es friim.'aii? 
ou alllfeB. 

Pmsenijera and others. — The treatment of those who 
may be with the military forces, whether on land or on 
sea, lias received consideration in international confer- 
ences and lias l)e('n the subject of domestic i-egnlations. 
The regiihitioiiH in regard to their treatment in time of 
land warfare are well defined. The regulation of The 
Hague convention respecting the laws and custom:^ of 
war on hind of 19(1" accords with generally accepted 
practice : 

Abt. 13. Indlvldualw wlio follow an army wltbout ilircflly lie- 
longlng to ii. pucli as newsiiaiNT corn'spondeiits and ri'iHirtiTw. 
sutlers, and riintractors. wlio fall into the eiietiLy's liaiHls and 
whom till" latter tbinks ex|ie<l]ent to detiLln are entltliil lo bi' 
treiite<l as prlsoiiiTB of w;ir. provided lliey iiri- fiiriilsheil wlIIi -a 
certificat<> froni llie military autlioritlcts of tlie army whit'li tlioy 
were ai'eonipanyliiK. 

The rules proposed at the meeting of the Institute 
of International Law in 1913, to be considered at the 
Oxford meeting in 1913, were similar in principle to 
those of The Hague conference of 1907. The wording 
is slightly different, however, »s the control of the sea 
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can not be of exactly the same character as the control 
over the land area. The proposed article 66 was: 

lA-s Itidlvldiis Qiil Biilvont line force nitvnle eniis en faire partie, 
tels fjiie les foumisseiirs. c<irren|ioiiiiniits de Joiinitiux, etc.. et qui 
toniUent itii iinuvoir de I'eiiiienil. et i|ue i.'cliil-cl Juge utile de 
d^teuir. tie i>euvent 6tre d^leiiuH qu'iiussl loiit,'teni|ia que les 
n^essltfs inilltnires IVxigeut, Ua ont droit iiii trsitement dea 
prlsnnnlers de liuerre. 

This article was the subject of a considerable inter- 
change of views. The brief statement of this interchange 

is given in the report: 

L'nrtide du jirojet asslnillalt, eu les trultaiit tous conime des 
prlsotinlers de guerre, si te bellig^rniit n Jug@ utile de ies d^teulr, 
les ciirrcstwiidaiits et reiKirtera de jouruaux nttticli^s & une 
e.-M-ndre et eniburqui>s »«r cette force ntivale et ceiix se tn>nvnut 
& bord d'un oavlre public ou prlvS; et, rour les premiers, ft la 
dlfTOreuce dii IU>Klemeiit de Un Iln.ve sur les lols de In girerre sur 
terre. 11 ii'cxIgeiiU pus qu'lls fnssent miiuls d'uue legitimation de 
rmitortte mtlitaire de la force qu'lls iiccoiii)>iignent. Cet nrticle 
u tt^ I'objet d'un certain nonibre d 'observations de hi part des 
meiiibres de ia CoinmlHHinu. et eel!e-(i lul n fnit sulilr Kur divers 
points dcs uiodiflcutlouM. 

M. IIag(>rii]> II li'iibord deniiiiid^ qu'oii rttiibtlt dmiH I'ai'tlcle la 
n€ces8lt^ de lii legitiniiillon exlg^ tnir le Ri^irlement de I.n Hii.ve. 
Mills M. Kdounrd Itollu Jiieqiieiiiyns ji fiiit reiiiarqiier. et lii Coiii- 
niipsloii s'esl riiiigOe fl ami avis, que I'ette exlgeuee s<>riiit Id su- 
fiertliie: i-ar. Iiiiidls que duns In i:ni<rre aiir terre lea corresjiondniita 
de journiix iiourrnleiil Otreeonsldfres couinicespionaAd^raut d'line 
l^itluiiitliiit de I'liutorilf lullltaire eomiit^lente. lis sont daus la 
guerre iiiarltitiie lllires eu |irliicl|)e coiniue tous leu autres ji^esiigera 
fri.uvex Hur le navlre. 

Ia.' prnjet. en recomiaiHSiiut au liclllgtralU le droll de deienlr 
"h'II le Jiigeall utile" les corresiHuidiiiits cip Jouriiiiiix. lui doiiiialt 
nil [louviilr iiiii ji senibK- exairfrfi il In CouiutlKsion. (.'plle-c'l a 
d#eliirf. aur I'observntlon de M. lEngi'niii. qu'il-ne iHiiirrnit les 
deteiilr " qu'aussl loiii:li'Uii:s i|iii' les uei'e«.'<iti's railitnlivs ro.xige- 
rnii'iit," r*iir sitiintioii n {■((■ ui'deiiiimt prft'laftt njirfV an (""Clinuge 
de vues i-iiliv MM, Iliigeruji. Knnfiiiniiu, Hdounnl Itoliu .Ineque- 
niyiiH el SlrlsotviT: les rorreH]>[>ndnuts dp Jourmiu.v lUilveiit. en 
rWe (.•f'U.'nil*^. olre l.iiasi-s Mlin-s: lis uu iipiiveiU f-tre fnits prlson- 
nlers de ituerre; ninis le lielligCreiit iieiit. si les nf-cessitea luiH- 
tain-s IVxliient. les retcntr et, b'II lea retleiit, Ua nuront droit nu 
irnltpuiptit des prlsimuiei'K de Kuern-, 

T'n imrell irnitPiiient ue devrii. tout 
Ctre nitrlliu''- an\ corri'S[ionil:iiiiH de 
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barqiits sur line force iiiivale. S'ils sout ft bonl d'un uavire 
public o« iirlve. lis seront laisf*B llbrea comnie les autres passagers 
du UQvIre: on ne sauralt lea traiter pluB B^vgrenient que leg niein- 
bres (le I'equipage du bfitiment sur lequel lis se ti'ouveut Ln 
CouiDiiseiou a done d£cld^ de supprimer le se<.'oud iillnga de I'arti- 
cle. M, KnufniantL auralt voulu qu'on appliquat le tmitement 
reconnii nux jonrnnllBtes ft bord d'urie force nnviite ft tous ceux 
se trouvant sur ud navlre quplcouque " duns le rayon d'actlou 
d'une escadre." Mais on a fait remarqiier que le rayon il'actlon 
bfttlments dans Ta zone des operations mllUaires avalt et6 regime 
par I'artlcle 67 du projet (article S3 de !a Coniuilsslon). 

La Coiunilssion n pens^ qu'il ^talt Inutile de pr6volr les re- 
porters ft cOt£ des correeimudnnts de Jutirnaux; ce dernier ternie 
est nssez large pour englober les uns et les autres. Mais elle a 
jug€ nScessalre d'assiniller spSclalement aux correat>ondants de 
joumnux certoins Indivldus qui, en dehors d'eux. peuveut aussi 
se trouver sur un navire, coniine des fournleseurs : I'^num^ratlon 
qu'elle a donn^ ft cet egard n'li pas un caract^re llmltatlf. 

M. Holland a (iroposS, et la Commission a d&;id6, de eupprlnier 
de la disposition du projet le mot "nnute", qui seniblalt se 
rgf^rer plutot A la t;uerre sur terre, et lea expressions " attacb^s ft 
une pscndre," dont le sens ne lalssalt pas d'Mre un peu obsour. 

Correspondents, reporters, etc., may be regarded as be- 
longing in some degree to the forces of the enemy, and 
therefore liable to detention as prisoners of war. 

Passengers who are paying for transit are in a some- 
what different relation. There is not an exact parallel in 
land warfare to passengers on a vessel flying an enemy 
flag. Passengers may have no choice of means of trans- 
port in time of war. Their carriage, may have no rela- 
tion to the war. The tendency in land warfare has been 
to give to noncombatants the largest possible degree of 
freedom. The rule proposed by the Institute was : 

Art. 67, I.es jiassagers qui, aans faire partle de I'Squlpage. se 
trouvent ft bord d'un nnvlre ennenil ne peuveut Hre retenos oomuie 
prlsonniers de guerre iMir I't^neml, ft molns qirilii ne se soient 
rendus conpnbles d'un acte Iiostlle. 

I^es passagers nillltaires et les pasa.igers civlls dfjft enrdlgs 
penvent Otre capturl^'s conime iirisonnlers de KUerro. menie si le 
navlre n'est pas susceptible de confiscation. 

The article proposed in li)12 was as follows: 
Art. 81. T.eB passngers qui, sans faire partle de I'^qulpage, se 
trouvent ft bord d'un navire ennend ne [)euveut Ctre retenus |«ii 
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reuneml, & moine qu'ils ne se Boient rendus ooiipiibles iViin note 
hoBtlle : en parell cas, lis peuvent f tre falls prlsonnierB de guerre. 
I<es pasaagers mllltalres et lea passngera clvils d^jA enrdtCs 
peuvent &tre captures comme prisaonlera de guerre, mSine al le 
nnvire n'eat pas susceptible de coufl scat inn. 

The reasons for the changes are thus stated in the re- 
port of the committee and illustrate the ideas of several 
representatives: 

I.a r&lactlon de Talinta 1*'' de I'artlcle 81 6te legdrement 
modlfl£e dans sa fomie pour donaer satisfaction i une observation 
de M. Dupula. I.e projet, Jugeant qu'll y avnit la line question de 
legislation Interleure, n'svait pas cru devoir se prfoccuper dea 
pfinallt^B auxquelles. en debors du traltement de prlsonnlers de 
guerre, un belilgfiraut pourrnit souraettre les pnssngera qui se 
seraient rendua ooupables d'un acts hoatile. Or, tel gu'il £talt 
l)bel]6. I'artlcle 81 pennettalt de crolre que le traltement de prison- 
niers de guerre seralt I'unlque sanction lufilgfe & ces paesngers. 
Four blen Indlquer la poBsiblllt^ de p^nnllt^a, sans toutefois la 
mentlonner express^oient dans I'artlcle conime raurnient d^slr6 
ccrtalna membrea, notaniiuent M. Dupuls, on a d&:ld£, sur la pro- 
position de M. Hagerup, de supprlmer la dernlSre pbrasede I'alin^a 
1" et d'ajouter duns la premiere lea mots: "coninie prisonniers de 
guerre " nprda les mots r " ne peuvent Ctre deteniia." 

L'alln^a 2 de I'lirilcle 81, aui termes duquel " les imssagers mlll- 
talrea et les passagers civila d6]& enrolls peuvent Ctre capturte 
comme prisonniers de i;uerre. mf^me si le navire n'est pas suscep- 
tible de confiscation ", it 6t6 adopts anna nioilificntloii. En iiiitorl- 
eant In eoptiire des piis's^igera Civila "dfja enrSl^s", cette diapoal- 
tlon n'u entendu vlaer que lea Indivldua liicorporgs duns la force 
armte dea belKgSranta, c'eat-!t-dlre non paa ceux qui it ralaon de 
leur flge sont d'liprSs les lols de leur pnys suspeptiblea d'SIre 
enrOICs nials seulement ceus qui se trouveut eii fiiit entrCs dans 
les cadres de I'arui^, M. Kanrniniin a d&:1]ir6 au sein de la Com- 
mission : " I«s mots 'pussagers civila d6]& enrOl^s' ne compren- 
neni jias tons Irs boninies qui, iiutani qui' ce'a df-iicnd de leur 
(tge. iieuvent Olii- eiirolfs Hulvant les lols de leur pays, iiials unique- 
ment ceux qui. ci>iif<iriiienient mux lots de leur piiya. out ^t(: nelu- 
ellement eurOlOs jinr un arte admiaiglratif (ordre d'appel special ou 
g^n4ral) sana Ptre iwr ce seui acte d^ft devenus ou redevenus dos 
personni-s inllitjilrcs." Au sujet de cet article 81, ailnfia 2. M, Paul 
t'iiui'hllle iiviilt cm devoir appeler I'atteDtlon de la Commission sur 
I'lirHrle H4 d<^H Iii>;tnicliim» du ]!> d^ceuilirc l!tl2 pour les offl- 
clers do la murine Trancaiae, que donne la solution suivante; "Lea 
bommes de 18 & 50 ana. iiiitlonaux de r£tat eniiemi. et qui ne sont 
111 des passiiKCrs militalres. ni des pastyificrs clvi'e ilfjfl cnrOlfis, nl 
des membres du iiersuiniiel rcllgtenx. medical et hoBpltnller, ne 
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seront p^is fiiits ]>rlsoimlers de guerre. & la coadition qu'Us s'en- 
gngeut, ^>1H lii till il'uiie ])ruiiiesse furiiielle i-i;i'ite. it ni )ireiidi*e 
liciKliKit 111 <liirf>G He» hostlMt^s iiiicuii service iiyniit rHii|)i)rt iivec 
les op^rutloiis de In guerre," L'opinlon de In CommlssloD a £t6 
liu'un ue [Icvnlt iiiis iiisfrer tlana le Itt>K'eiueiit uuo imreillc <1lspn- 
slllou. Celle-tl lui ti iinrii e.\cessive. Noii s^iileiiieiu, en efTet. vile 
r^^rile toninie faisniU (iiirtle tie rarmCe tous les houimes souiois 
par leur flge, d'liprCs les lols de leur imys, au service mlUtalre, 
c'eet-Jl-dii'e. suh-nut In r^gle g^D^ralemeut iiduilse, tous les taommea 
de 20 il Jri nils, ninis elle nsRujettU encore iiux lols ile In nuerre 
dea Indivldus que leur ilge y soustniit ; c'ci'i i\nnn des ci's tout fl 
ftilt exce|)lioiiiipls ijue les honiuies de l.S it 2ii aiis el ceu\ de 45 
ft W nils reiiveiit fiiunili- uue ri'serve nux ton-en iirim'-fs; on lie 
aauniil lea trnlter coiiiiiie s'iis devuieut la <'«HKtitiier iinniuileiueiit. 

Proposilioiis in 1913. — Tlie Institute of International 
Law received from its committee botli in 1912 and in 1913 
a draft of a mamiul for war on the scii. The draft of 
1913 was accompanied by a detailed import. The articles 
proposed in 1913 were. 

SKI', y. UES UBOITH KT UEVOIMH Dli EtH,1.Uif:HAK'rS VIS-A-VIS DES I-tB- 

Abt. 50. A. Pi'isi/nnel dc» navires — B&timeiUa tie puerre. — Ea 
cas de cfipture par reuneml d'un bfltimeiit de guerre, les couibnt- 
tnuts et les uoii t'i>nil>nt(iiu(s fnlssniit piirlle de In fiiix'e iiniiee 
des Ix^lllgerimts nut driiil ini tnutonieiit des prisoimiers <lu guerre. 

Art. (iO. .Vurirta iiublivD au prifis. — l.orsqu'uu uiivire ennenil 
public OH prlve est eniiturfi piir itii bellig^nint. les lioiimit* de sou 
Equipage, uitlouaux d'un Atat iieutre. lie sont pns fiilLs pHsou- 
nlers de guerre. 

II en eat de ui{<me du oiplliiliie et des [iHMerN. C-pileEiieiii uii- 
tloiiaii.\ d'uu ^fiit iienlre. s'ils prouietteiit foruiel lenient jinr 
fcrlt de ue ims Bervlr aiir hli uiiviro enneiiil iieniljinl In duree de 
la guerre. 

Ije cupitiilne. les offlders et les nieuilires de I'l'iiulimge. imtiouiiux 
de I'J^tnt euneuil. ue snni pus fiilts prlwuiulers di- guerre, k coudl- 
tton qn'lls s'eugiifEent. sous la f'>l d'uue pronieuBe forinelle fi'rite, 
k nc prendre, ix-udaut In dunV des hiisti I !!''«, iiucun servk-e iiyiiut 
rapi(orf nvec leK opfTntious de In guerre. 

Art. 01. I^s tioms des Indivldus liiiss^s llbres dans les couiU- 
tlons visiVs il I'artiHe (10. iiiiu&is '2 el 3. sont nollflO par le l>elll- 
g^rant eajiteur A Tautre iH'lliBfTiiiit, It esi iiit'Tdlt ft ce <iernler 
d'eniplo.ver seleniiiii'tit lesdlls ludlvidiis. 

Art. <12. Ti>ute jiersouue falsant |inrlle de I'eqiiipage d'liii iiavire 
public ail jirlvp euneuil eat. smuf prenve coutraire. prPsunK; de 
natlonallle eiiueiule. 
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Aht. 63. Ne peuvent etre retenus comme teU les lueiubres du 
persoiinet d'un nnvlre eimeiiil qui. & raison de son cnrnct^re jini'- 
tlciilier. eet lut-mEme exempt de salsfe. 

Abt. C4. Prnimiin:l iIvk luirircg pultlira on pHr^' gilt on( piHa 
part nuj hnntiUt^s. — T-oi-Fqn'im nnvtre public ou uii navlre prevft 
n. directpnieiit on indlrecleinent, |iris piirt mix liostilit6s, rctiiiemi 
peut ri'tenii' ciminie iii'lRoiiiderB de guerre tnus les membves du 
persounet du niivlre qui jieuveiit (tre couslderte comme iiyHiiC prls 
p;irt nu ftitt ilc guerre reprot-hg au iiavlre. 

Art. 65. Pernontiel ilc» navin-n public "it privCn pci-auiiiirlle- 
ment coupnhli: tl'ivtcK lioHtUi's. — I.es membres dii perscinuel d'un 
navlre piibilc r>u d'un iiavlre prlv6 qui so i-eiident iieraoiiiii'l lenient 
coupables d'ini itcte hostile envers I'enneini peuveiit I'tre retonua 
psr Ini L'onime prisonniers de guerre. 

Tile intent of these articles may be seen from the some- 
what extended comment given in the report of the com- 
mittee upon the several articles. There was a dispOfiition 
to conform to the wording of the Hague conventions. In 
commenting on article fiO in regard to the paroling of the 
officers and crews of enemy vessels which were not ships 
of war, the report says : 

t'et Article dlsiwse (ine Ip I'apitiilnD, les olflciers ft les nienilu'es 
de r^ulpnge. niitionauv de I'lllat eniienil. ne doiveui pas etre 
falts prisonniers de K'.ierre, s'lls s'engageut H ne ]>reDdre. pendant 
la durC deH Jiostili#s. aucun servii-e aynnt rnpiwtrt iivec les oi*rft- 
tioiiH de In guerre. Si. Diipiila eii a r@c1ani£ In suppression, car 
11 stipule en rAUitri Vuhlin»l<"n de In libenilion coiiillllnnelle, 
or cela est contrnlre fl ce qui. il tri's Jusle tilre. est iidmts pmir la 
guerre terrestre piir rnrlicle 10 dii UOKleuient de \a\ Hiije lUi 18 
octiibre 1007: I'fttiit captt'iu- dull Hr.- Hlire de Jiieer s'll (.-onvlent 
oil noil dp nieltre en liliertC- les indlvldus captures ininme i^ii\-ci 
dolvent Pire iilires d'i!ri.-epti'r die de refuser In liliertC' siir parnle. 
M. Hn'liind a fiilt. d'autre pnrt. n-uiiirquei- iiiie " wl Ton jient avoir 
conflnnce dans la piin>le de* iitllriers, II nVn est prnlialilennmt [las 
de ni&me dans la ptirole des Ixmimes de r<'qui]iiigp'', ^Inin In 
Commlwioii a estlniC-, [wir quatre vols contiv (roip, qti'il y malt 
14. snivaut Te-vprpsHion dc M. Striw'wer, une dl»i"isiii(iu " liuniani- 
taire" qn'il .v avalt Men de miiiiiteiilr ; fo wrait nu i-ecnl qne 
d'ndnietlre a cet fuard nne Kolutlon dUTerenle ile cellg rnnsacree 
l>ar rarticle (! de In Convfiitlou n° XI de I.a Ila.ve. 

/'rr-toiitif? of prh'iiie r-f^tt-ls of the enfmi/. — Formerly 
the personnel of private ve.-sels of the enemy wa- sub- 
ject to Miirh trciitiiteiit a?- llie opposiiifj hclligorent might 
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determine. A common rule before 1907 was to hold as 
prisoners of war those who by training or relation to 
the state might be immediately available for service of 
the enemy. In early days the crews of belligerent pri- 
vate vessel;^ had often been treated with great severity, 
but with the growing tendency to limit hostilities to 
the armed forces on land and on sea there had been a 
drift of opinion toward liberality in the treatment of 
crews of captured private vessels. 

In the call for the Second Hague Conference this sub- 
ject was not mentioned, but it was introduced by the 
British delegation. Amendments were offered by other 
delegations. Discussion showed a remarkable unanimity 
of opinion in favor of very liberal treatment of the per- 
sonnel of enemy private vessels. The tendency seemed 
to be to recognize the noncombatant persons at sea as 
nearly on the same footing as noncombatant persons on 
land. This marked a decided change from earlier prac- 
tice, and one with far-reaching effects. The introductory 
part of the report of the committee upon these rules may 
well be considered: 

Dili)!!) In pnitique iutcrDittlonnle nctnelle. les lioinmes. les otHclers 
ot le ciipitnhie coiiiiiosiiiit I'eqiiipnge d'uii iinvlre de comnierce 
eiiaeiiii <-iii)ture sont tralKs c imme des prisonulers de guerre, 
r* di-olt de i)rise est, en quelque Borte, jippliqiiO n rfiqulpago 
coniDie nu navlre lul-m^me, Bourent mCme sang ce preocciiper de 
dlstingiier les siiJetK neutres des su.lets enneDils. 

Pour jiistlHer cette uiiinlOie d'aglr, on hivoque g&neruleiueat 
riiilt-i't'i du lielllgt^raiit cnpteur & iifTaibtlr les forces <le son ad- 
vm'Kaire. on let pHvitnt d'etTectlfs pins on tuoiiiB dostln^a & servlr 
snr les niivlres <le giievre. 

Quelqii'^tabile qci'elle suit, cette pratique a doiin^ lieu. 11 
pliisleiirs reprises, ft dee difflciilt&s. On la criOqufie, en falsant re- 
nijirqucr ce qu'il j- avnlt de ripoureux il iraiter coninie prlEounlers 
de snien-c des piu'tlcnliers qui ne pai"licii«nt iHis nux hostllitf-B. 
doiii 1:1 pliipnrt sont le pnuvi-es gens, dotit le dnr metier est 
I'niiiqiie giigne-iiniu, et qui lufrltent nutiint de sollicilude que les 
pnrticiillers ftrnnijers iinx nrniees et se tronvnnt sur le territoire 
ennemi. 

Cette ui(ilit"Te ne iiguniit pns iui iir.igrniunie rusBe de lii Con- 
ference. I,a Quiitri^nie Commission s'en est tronvfe siilsie pan 
nne proposition brltnnnlqiie (11 ilsjint soulement les niarlns ueu- 
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trea, puis par une proposition beige (2) ^tendaut ni&ine flux 
marins enemls le benefice de In liberty. 

La queatloQ, n'ayant aoulev^ aucuDe dlscnsslon (]e\'aut In Com- 
mlBBlon, et la Delegation brltanniiiue ayant (IMflrfi aeceiiter le 
princIpe de ramendemeDt beige, fut renvaye au comft^ d'examen. 

Votre Conilte a Ste unanilme il ndmettre, en prlncIpe, radoiicls- 
Element du aort dea equipage dana navirea ennemla inoffenalfs 
captures ne pnrticipaot pas D. la guerre, fi. condition de nc pas 
porter atteinte par \H k I'lntSret l^tlme du belllgfirant capteur 
de ne pas voir ces equipages nller grosBlr les efteetifs de son 
ad versa ire. 

C'est daus cet esprit qu'ont ete prepnrees les dispositions fl- 
aprfts; ellea posent, eu princlpe, que les equipages des navires 
ennemiB captures ne sont pas falta prlsonnlera de guerre, lunis 
qu'il y a lieu de aubordonner, en certalna cas, cette liberie & cer- 
talues conditions, en vue d'assurer au belligerent capteur le 
respect de ses droits dans In mesure compjitible avec rhuniaultf. 
(Deusieme Conference de !a Palx, Tome III, p. 1027.) 

Exemption of persona from capture.— \t\ land warfare 
the exemption of persons from capture is necessarily 
wide. In warfare on the sea the exemption has been 
less extended. 

The general principle is that the subjects of enemy 
states are enemies and the subjects of other states friends. 
Both these principles may be conditioned by other rela- 
tions and by the conduct of the parties. On the ground 
of conduct persons may be combatants or noncombatants, 
and the tendency is to determine their treatment accord- 
ing as they fall in one or the other of these categories, 
combatants being liable to the full consequences of the 
war and noncombatants Iteing. so fur as possible, exempt 
from such consequences. 

The Hague convention of 1907, respecting the laws and 
customs of war on land, outlines with considerable full- 
ness the rules for the treatment of persons in time of 
land warfare. No such complete statement of principles 
has been agreed upon for treatment of pei-sons in warfare 
on the .sea. 

The iieriionnel of duly authorized hospital ships is 
esemjit from capture and treatment as prisoners of war. 
These >hips may he ])ublic hospital ships <)f the enemy, 
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private hospital ships of the enemy, or may belong to 

neutrals. 

The persoimel of ships of war is in general liable to 
capture and to treatment accorded to prisoners of war. 
E.vemption under The Hague convention of 1907 for the 
adaptation to itiiiritiitie war of the principles of the 
Geneva convention provides, in article 10: 

Tlie i-elipiuus. uietliciil, tiiid lins|)lta1 stiilT if any ciiptured Bhip 
1» i[ivluliilile, ;iiii1 It.s iiieiubers ciui not be made prisoners of war. 
On leiiviii); tite ship tbey take away with theai the objects and 
siu'jtlcal iiistniineiils wliicb are tbelr owu private property. 

Tills HtiilT Hball L-oiitiiiiip III dlHi'liEii-ge Its ilnlles ivblle uccessary 
iind can afterwarilH Jeiive. when llie cntninnnder in chief con- 
siders It pos.slIi!e. 

The belllt'ereiils must ifi'arinitee to tlie said staff when It bas 
fallen lnti> their tnimls the siime allowances and jiay iis ttre given 
to the staff of corresponding rimk In Iheir own nary. 

The treatment of the personnel of private vessels of 
the enemy is under The Hague convention of 1907 rela- 
tive to certain reatricti<ins with regard to the exercise of 
the right of capture in maritime war. These provisions 
are: 

Abt. 5. When an enemy mercbniit ship is captured by a bel- 
ligerent, such of Its crew as are nationals of a neutral state are 
not niiKle prisoners of war. 

The Kline rule ap]ilU>H In the case of tht> (.'aptaln and olHcers 
hkewlve niillimals of n nenlral slate. If they promise fornia'ly. In 
wi'ltliiK. not to serve in iiii enemy ship while the war lasts. 

.\iiT. 0. The caiitnin. o/HcerH, ami members of the crew who are 
nationals of the enemy flale arc not made prisoners of war, on 
condition that they nndert'ike, on the faith of n fornril written 
promise, not Co enjiaife. while hostilities Inst, in any Herviix- roii- 
neeted with the oiwrotlnns of the war. 

Art. ". The mimes of the jiersmis left at lIlH'rty under the con- 
ditions tiild tinwn in ank'le .'>. paniKnipli 2. and In article 6. are 
notified by the lieriKeri'nl cnptor to the other Iwlllserent. The 
Intler is forbliltlen knowlnul.v to employ the said persons. 

Abt. H. The pi-ovislons of the thiTC ]ire*villng arfU-IeK ilo not 
apply to sliijiB lakliiK part In the hostilities. 

Under this same cunventitm it would be held that the 
personnel of innocently employed small c<iast fishing ves- 
sels, small boats engaged exclusively in the local trade, 
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vessels charged with religi<nis. scientific, or philanthropic 
missions would be exempt from capture and treatment as 
prisoners of war. 

Xeutral persons who actually engage in the hostilities 
lose their exemption as neutrals and are liable to the same 
treatment as belligerents under similar conditions. 

/'risoticrs of «!«/,^The right to capture a vessel im- 
plie.s a right to restrain those on board the vessel to such 
an extent as may make the capture effective. The degree 
of restraint will depend upon the character of the ves.-*l 
and the relation of the persons on board to the vessel. 
The crew of a captured war ship would naturally be lia- 
ble t*i restrain as prisoners of war, while a shipwrecked 
sailor which the warship had rescued from a foreign 
private vessel might be released at the earliest moment 
compatible with military necessity. 

The early practice would make prisonei-s of war of the 
officers and crew of an enemy vessel liable to capture. 
The argument was that the detention as prisonere of war 
reduced the power of the enemy and hastened the end of 
the war. This practice was sanctioned by the rules of 
many state's. A limitation was later imposed which gavt-i 
neutral members of the crew e.xemption under certain 
conditions which would not affect the is-sue of the war. 
It was held, however, that as on land the men who might 
be capable of military service might be detained in an 
area occupied by military forces, so crews of captured 
vessels might be detained. 

From this idea developed the later doctrine that was 
generally adopted early in the twentieth century that 
those who by training or otherwise were immediately 
available for enemy naval service might be detained as 
prisoners of war. As a sailor had had special training 
in order to become a sailor he would be of special 'value 
to the enemy and the detention of a number of these spe- 
cially prepared men would weaken the enemy's rcsource-j. 
This argument had in the eighteenth century sometimes 
Wen applied to the crews of fishing vessels, but had grad- 
ualiy become obsolete. 
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In the Franco- Prussian War of 1870, captains and 
crews of captured vessels were detained as prisoners of 
war. 

In the Spanish -American War in 1898 the passengers 
of captured private vessels were released, the crews and 
officers were given very liberal treatment when detained, 
though both were usually soon released unless needed as 



During the Russo-Japanese War in 1904-5 Russia gen- 
erally followed the early policy of holding as prisoners 
of war the officers and crew of captured Japanese vessels. 

Japan seems to have granted liberty to those of the offi 
cers and crew not needed as witnesses, unless they had 
been previously enrolled in the naval service. 

Rhyme. — Without going into detailed discussion of 
the reasons for exemption it is evident that certain classes 
of vessels are granted exemption from capture when they 
are innocently employed- The general grounds of hu- 
manity and expediency are behind these exemptions. 
There are also exemptions granted in treaties and con- 
ventions for special reasons as well as for general reasons. 
These exemptions may be applicable to all states or only 
to a small number of states, according to the treaty pro- 
visions. The convention in regard to treatment of fish- 
ing vessels is generally accepted, while the treaties as to 
mail vessels are limited to a comparatively small number 
of states. 

The treatment of public vessels of the enemy may by 
general assent be more drastic than the treatment of pri- 
vate vessels. A ship of war may be destroyed, while a 
merchant ship should in general be taken to port. 

The principles governing the treatment of vessels in a 
broad way apply to the treatment of the persons on 
board. The persons on board a public vessel of an enemy 
are supposedly in the service of the enemy vessel, and are 
liable to be treated accordingly, as the vessel and its per- 
sonnel can not always be disassociated. 

The personnel of private vessels of an enemy mav 
usually be considered on the principles which are based 
on its relation to the war. These persons may be of any 
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nationality, and as engaged service of a private person 
may have no relation to the war. Similarly passengers on 
a vessel flying the flag of the enemy may not be and ordi- 
narily are not involved in the war. These persons who 
are only remotely or not at all connected with the hos- 
tilities should not be nndnly inconvenienced by the war. 

At The Hague in 1907 these principles were recognized 
and conventions embodying some of these principles were 
drawn up by the conference. Some states have by deci- 
sion and practice defined the rights of vessels and per- 
sonnel. The treatment of certain vessels and their per- 
sonnel is so well fixed that there is no need for explana- 
tion under a consideration of general rules, as in the case 
of cartel and hospital ships. 

Considering all sources and regulations certain conclu- 
sions seem to be fairly established. 



(a) Public vessels. — Public vessels of the enemy may 
be captured or destroyed except the following when inno- 
cently employed: 

1. Cartel ships designated for and engaged in exchange 
of prisoners. 

2. Vessels engaged in scientific work. 

3. Properly designated hospital ships. 

4. Vessels exempt by treaty or special prochnnation. 

(b) Dayn of grave for private vessels of the enemij. — 
A reasonable period of grace, to be determined by each 
belligerent, shall be allowed for vessels of the other bel- 
ligerent bound for or within the opponent's ports at the 
outbreak of war. 

(c) Private vessels. — Private ves.sels of the enemy may 
be captured, except the following, when innocently 
employed : 

1. Cartel ships designated for and engaged in exchange 
of prisoners. 

2. Vessels engaged in religious, philanthropic, and sci- 
entific work. 

3. Properly designated hospital ships. 

4. Small coast fishing vessels. 
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.■). Suiiill Ijoiits employed in local trade, e. g., tninsjwrt- 
iiig agrkultiiral products. 

V). Vessels exempt by treaty or special proclamatinii. 

{d) /'ersoiinel of public vessels of the enemy. — 1. The 
personnel of public vessels which are liable to capture 
are liable to be made prisoners of war. 

•2. The pei't^oiinel of enemy public vessels which are 
exemjit from capture share in the exemption so lonjj as 
innocently employed. 

ie) Pfrsonru'l of private vessels of the eiiemy (.A-rts. 
V-VIII, Hague Convention XI).^ 



iioi iiinile |n-is<miTM of war. 

'Hip s-iiLic rule niiiillfs in (he cafe of tlie CHiHaiii iiud officers 
likcwim; iiiiliiuiiilK ot ;i neiitrfll stnte. If (licy [irrmiise formnlly in 
writiht' not f(i wive on ;in enemy ship wlil^e thf wnr lasls. 

Akt. VI. Tbe cfliitain, officers, and members of the crew wben 
nationals of the eaeu); state are not made prisoners of war on 
I'ondltloM tlmt tliey make a forninl iiromlse In nrftlng not to 
iniild'tiikf. ttlille lioslilitle'* Ijist. any service conuectetJ with the 
openiilons of (lie war. 

Aki. VII. Tlie namcB of Hie iierwina retaining liieir liberty 
nnilcr liie r-i mil it inns laid down in Article V. ]iariigrn|)h 2, and in 
Article VI. are notified by tbe belligerent captor to the other bel- 
IlKi-reiir. Tlie iaiter is forlildden knowingly to employ ibe said 



iil'lilj- I 

(/) Passengers on private vessels of the enemy. — Inno- 
cent passengers on a private vessel of the enemy are to be 
accoi'ded the iitmoi^t freedom consistent with tlie necessi- 
ties „f war. 
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IM.MLXITY OF PRIVATE PROPERTY AT SEA. 

Should private property at sea be exempt from 
capture ? 

C0NCLD810N, 

The United States may with propriety abandon the 
contention for the general exemption of enemy pri- 
vate property at sea and seek agreement upon a certain 
list of exemptions which meet the approval of the states 
of the world and wliich may from time to time be ex- 
panded as the sentiment for exemption becomes more 
general. 



Introduction.~A decision as to the treatment of pri- 
vate property at sea in time of war is in certain respects 
fundamental. A code of rules for the conduct of maritime 
warfare based on the right to capture private property 
would be materially modilied by the prohibition of this 
right. The strategy of war would also probably be modi- 
fied. The attempts to make private property immune 
from capture have not yet met with success, therefore, 
any rules drawn up may properly concede the right of 
capture at wea of enemy private property. The con- 
siderations adviincfd in regard to the exemption of pri- 
vate property at sea should, however, receive attention. 

United States proposition at The Hague, 1899. — Under 
date of June 20, ISiH). lho American commission at the 
First Htiguc Conference presented a communication to 
the cdiiff'i'cncc slating that they were instructed to place 
before the conference the following proposition: 

Tlie iiriviil(' iirniHTty of all cKizenB or subjects oC the signatory 

powprs. ivitli llii- (.'Xci'iittcin «t conlrnbanil of war, shiill be exempt 

from cnpliirp ur selsitirc on (lie higb aeas or elsewbere by tbe 

1H14S— H 8 US 
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ui'Dicd vessels oi- by the mllltar; forces of any of the said BigDn- 
tory powers. But nothing herein contained shull extend exemp- 
tion from seizure to vessels and their cargoes wlilcb may attempt 
to enter a iiort blockaded by the oaval forces of any of the said 
powers, (HoMs, Peace Confei'enee at The Hague, p. 311.) 

This was signed by the commission, consisting of An- 
drew D, White, Seth Low, Stanford Newel, A. T. Mahan. 
William Crozier, Frederick AY. Holls. 

The communication of the American commission 
showed that the attitude of the United States had been 
favorable to the exemption of private property from cap- 
ture. The committee of the conference did not feel itself 
competent to take up the subject, but recommended that 
it be included in the program of a further conference. 
In speaking on this subject Mr. White said in l)ehalf of 
the American commission : 

The commission linve found scvem: of the delegiitious rejidy to 
accept this proposal, and sundry others whose oiiiiilons evideully 
Incline toward its adoplion, but we hiive not succecdiil in securing 
a Bup|)ort auflii'iently uuiinlmous to justify us in i)resaing the 
matter further during the present conference. (Ihld,. :U4.) 

Mr. White also made quite an extended argument for 
the exemption, and the proposition was inserted in the 
form of a wish in the Final Act of the First Hauiie Con- 
ference, as follows ; 

6. The conference expresses the wish thiii the prupnj-jil. wtiich 
contcniplules the dccliirutiou uf the Inviolability of iirivnte pro])* 
erty In naval warfare, may be referred to a subwipitnii I'unfpreni-e 
for consideration. (Ibid., p. 379.) 

Capture or destruction of enemy ptivotf pro/icf/i/ <it 
sea. — Topic I considered at the Naval War College Gi»n- 
ference in 1905 proposed the question, " What regiihitinns 
should be made in regard to private "property at si-a in 
time of war? " 

In the discussion of this topic the attitude of tlie 
United Stales was traced from the eariy days of the 
Kepublic. It was shown that the attitude of the United 
States bad usually been in favor of the exemption of pri- 
vate property at sea from capture. 

From the general conclusions as to the policy of ca|)ture 
a few citations may be made. 
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There is a growing opinion that the reiisons for cnpiure ot 
tbe enemy's private property at sea ure ecououiic iiud political 
rather than military. The immunity to private property should 
not, however, be so extended as to interfere witli necessary mili- 
tary operations. It would not be reasonable to exempt private 
property to such an extent as to cause the war to be of neces- 
sity prolonged or to result in greater destruction of life. Impera- 
tive military necessity, of which the superior otBcer ou the Held 
of action at the time must Judge, must override rights of private 
property. The question of damiiges may be reserved for subse- 
quent settlenieut. (International Law Topics aud Discussions, 
1905, p. 17.) 

The equitable practice of duya of grace will probably be con- 
tinued. The use of Improved means of commuulciitlon wilt be 
extended. Privateering is nbaudoned. Prize money Is beginning 
to be abolished. Laud commerce is more and more developed. 
In tlnie of war commerce is more easily transferred to neutral 
tisga. Ilie actual Influence of the capture of private property 
does not seem to be great. The wealieniug of a naval force in 
order to pursue aud capture private property Is of doubtful ex- 
fiedieucy. such considerations as these show why the tendency 
to guariintee the exemption of ail private proi)erty nt sea In 
t!nie of war by an iuternatlon;)! agreemeut has been lookc<l upon 
with Increasing favor. 

The proposed exemption, if It extended to all goods and prop- 
erty, would probably make necessary au extensiou of the list of 
contraband. Contraband as now used applies only to certain 
classes of goods carried by or belonging to neutrals. If eiiemy 
property is placed on tbe same basis as ucutral property, the 
doctrine of contraband must be interpreted accordingly and the 
prluclples enunciated with this In view. (Ibid., p. 19.) 

After lengthy discussion and considerable difference of 
opinion, it was found necessary in the conference of 1905 
to make some special provision in regard to vessels. The 
brief statement was as follows : 

The vessels of the enemy used in coniuierce may be enemy pri- 
vate property. Certain of these vessels may readily become of 
great service to the enemy. Vessels of like character, if belong- 
ing to a neutral, could not be classed as contraband. Owing to 
the ease with which many tyi>es of commercial vessels may be 
converted to warlike uses. It se:'nis [iroper that such agencies of 
tninHtH>rtatirin slioiild nut l>e placed under the Kencral cxemjition. 

The deerce of .cxenqition lo be extended (o vessels may pro|)- 
crly be left to the belllKerents to determine. 

Considering the general cundlttoaa of modern naval warfare 
mid cii[unierclal rcla1lo[is, as well as Ihe trend of o[ilnion. (o- 
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getber witli the exceptioual character of prlvute vessels beloiiglug 
to enemy citlzeus, an attempt to fortDulate a proper regulation 
lo regnrd to the exemption of private property at sea may be 
considered expedient. Of course such exemption dies not cover 
[jroperty of contraband nature, property involved in violation of 
blockade, property Involved in unneutral service or otherwise «on- 
comed directly in the war. The regulation of exemption should 
apply. IhereCore, only to innocent property and ships. 

Some such regulation In regard to vessels as the following 
seems to meet the requirements imposed by the nbo^e discussion 
iinrl conclusions: 

Innocent private ships, excejit belligerent vesse's propelled by 
machinery and capable of Itepping the high seas, are not liable 
to capture. 

It uiiiy be Kaid that the word "Innocent" applies only to such 
private property or ships as have no direct relation to or share 
in the hostilities. It may lie assumed that innocent belligerent 
Roods or ships may be taken in case of military necessity, and 
when so taken full remuneration Ehatl be paid, after the analogy 
of similar action on laud. (Ibid., p. 20.) 

The proposed regulation in regard to the treatment of 
private property at sea was : 

Innocent neutral goods and ships are not liable to capture. 

Innocent enemy goods and ships, except vessels propelled by 
machinery and capable of keeping the high seas, are not liable to 
capture. (Ibid., p. 20.) 

United States proposition at The Hague, 1907. — In ac- 
cordance with the vote of the First Hague Conference as 
expressed in the "wish" of the final act of the Confer- 
ence, tlie immunity of private property at sea wns in- 
cluded in the program of the Second Hague Conference 
in 1907. The subject was referred to the fourth commit- 
tee, and the American proposition was in almost the same 
words as in 1899, 

Mr. Choate, on June 28, 1907, made a long speech re- 
viewing the attitude of the United States upon the ques- 
tion of inviohibilify of private property at sea, (Deus- 
ifeme Conference Internationale de la Pais, Tome III-, 
pp. 750-764.) Mr. Choate, representing the American 
delegation, speaks of the immunity of private property 
at sea, raying: 

This proposition involves a principle which has been advocated 
from the beglanlng by the Government of the United States and 
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urged by It upon other iijitioiis unci which is moat warmly cher- 
ished by the Anierlcau |>eoplo. aud the President la of opLnion 
that whatever uiay be the apparent s|>eelfif interest of our own 
or of any otLer country for the time being, the priuci|)le Ihus de- 
clared la of such permanent and iinlvei-Kiil iinportunce Ihnt no 
bHlnncing of the clinnces of probable loss oe- t'liln In the Immediate 
future OD the piirt of any nation should be permitted to outweigh 
(he considerations of common beneQt to civilization wbicli call 
for the adoption of Bucli an agreement. (Deusidme Conference 
Internationale de la paix, Tome III, p. 766.) 

Mr. Choate also speaks of this doctrine as " our favor- 
ite proposition," " the traditional policy of the United 
States," and at the same time saying, " I ought most 
frankly to concede that the United States has never been 
able to put this policy into practical operation." Mr. 
Choate cites the opinion of statesmen and writers in favor 
of exemption and argues that the reasons for exemption 
of private property on land apply to similar proiierty at 
sea. He urges the exemption — 

First, on humanitarian grounds; secoturiy. we place it on a 
ground more lnii>ortiint still, of the unjust Iflnhle itilerference with 
innocent and legitimate commerce, whlcii ciiiicerns not aloue the 
nation to which liie nhlp belongs, but tlie wlio'c clvlli^ieil world. 
We insist upon our proposition in the tliird place as a direct ad- 
vance toward the limitation of war to Its pro|wr province, a c(«i- 
lest between the armed forces of tlie States by land »nil sea 
agninst each other and against the pul>lic property of the (■esjiec- 
live stales enpigfKl. And, finally, we ob]e<'t to the old practice 
and insist uixni our demand for Its iiliolitton on the (.'round that 
It 1b how- no longer necessary, and that It tends lo Invite war 
and to provoke new wars as a natural result of Its cmitl nuance. 
fibid., pp. 774-7Tr.,) 

Mr. Choate supports his position by arguments, some 
of which have a bearing upon the military significiince of 
this (loclrine of exemption : 

A[iart from all historical and ethical iN>lnlM of view, 11 may well 
Ix' cliilnieil thiit Ibere is auother stroll); ground In suptiort of the 
inimuiilt.v of private properly ;it sen. not milled fiir mllHary pur- 
iwisi's. for which we ci^iteml. l''nini ccinciniiciil ciinslderiitlons 
it Is no lon;;t>r worth the while of niiirlllnie nations to constnict 
:rml ijialntiilii chilis of war for ttie pnrimse of pnrsutnt; merchant 
ships which have nolliinc (o do wllli the contest. Tlie marked 
irenrt of uumi] wiirfnre iiiiion;; nil yrpiit niiiritinie nallous at the 
present Ihiir Is lo dIsiM-nse with aruipd slilps ailapliil lo such 
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service, mill to niiicciituKe iticir eiKIre resources upon the cou- 
slructloiL lit greiit liatileship!) wbose encounters wltb tlios» of 
tbeir adversaries sbnil decide iiiiy conlesl. thus coDficlug wni ni. 
<t should be, ti> n test of strength between the armed fjues mid 
the finnnciiil resonrces of tlie combatnnts on sen and land. It Is 
probab'e that, if the Iriilli were known, there has been an actual 
diuihiutlon by nil (be marlttnie nations In the constrnction of 
war vessels adapted to the pursnit of merchantmen, nnd. Indeed. 
r> sate or bienkini; up of such vessels which had been for some 
time in ser\lr'o. Indeed, none of the great navies now existing 
could afford to employ any of their great and costly ships of war 
or crnlsers In the paltry pursuit of raercliantmen scattered over 
the seas. Tl:e game would uot be worth the candle and the ex- 
pense would be more than any probable result. 

This presents In another form the idea already referred to tUal 
war bas come to l>e, as it should be, n contest between the imtlons 
engaged and not between either nation and the noncombatam 
citizens or individuals of the other nation, and It results from it 
that the noncorobatant citizens should be let aione, and that no 
amount of pressure that can be brought to i)ear upon them will 
have any serious effect In shorteninji Ibe controversy, {Ibid., 
p. 777.) 

Of the jiropnsiHon that the " most effective way of pre- 
venting war is to iimke it a.s terrible as possible," Mr. 
Choate, after showing that the trend of the Geneva and 
other conventions is in the opposite direction, says: 

Of course there Is uo truth or sanity In such a brutal sugges- 
tion. Oar duty is not to nialte war as horrible as possible, hut 
to uialie it as hnrmlesa as possible to nil who do not actually 
take part In It. to prevent as far as we can, to bring It to an end 
as speedily as we can, to mitigate its evils as far as human 
Ingenuity can accomplish that result, and to limit the engines and 
instruments of war to their legitimate use— the Ughtlng of battles 
and the bloekadinR and protection of seacoasts. (Ibid., p. 778.) 

Other arguments are also, presented, and as these con- 
stitute wliat is regarded as an official statement of the 
Iiosition of the United States, the paragraphs concluding 
Mr, Choate's address may be cited: 

Apilii, li Is urpeil that the retention of this ancient right of 
capture and detetitlon is necessary as lite only means of bringing 
war to an end. That when you have deslroyeil the fleets of your 
enemy and compiered Its armies it has no object In suing for 
peace as long as its commerce and its communication by trans- 
portation with other nations In the way of trade is left undisturbed. 
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But tbis Ee«mB to us to be a purely fiinclfnl nnd imaginary 
proposition. The history of modem wars, and, la fact, of all 
wars, shows that the decisive victory over nn enemy by tlie de- 
struction of Ills Beets nnd tlie defeat of his armies is sure to bring 
about peace. The test of strenBtb to which the parties appealed 
has thereby been decided and there Is no further object in con- 
tinuing the war. 

The picking up or destruction of a few harmless and helpless 
merchantmen upon the sea. will have no appreciable effect in 
leduclng the government and nation to which they belong to 
subjection, If tbe defeat of fleets and armies has not accomplished 
tliat result. Besides, tbere Is a limit to the legitimate right of 
even the victor upon the seas for the time being to employ his 
power for purposes of destruction. Victory in naval battles Is 
one thing, but ownership of the high seas Is another. In fact, 
rightly considered, tliere la no such thing as ownership of tbe 
seas. According to the unlveraal Judgment and agreement of 
tifltlons they have been and are always free seus— free for Inno- 
cent and unoffending trade and commerce. And In tbe Interest 
of mankind in genera! they must always remain so. 

Again, it has been urged tbat the power to strike at tbe mercan- 
tile marine of other nations is a powerful factor In deterring tbem 
from war — that the merchants having such great Interests In- 
volved, liab'e to be sacrificed by the outbrenii of war, will do 
tbeir utmost to hold their government baclt from provoking to 
or engaging in hostilities. But this, we submit. Is a very feeble 
motive. Commerce and trade are always opposed to war, but 
have little to do with causing or preventing It. The vindication 
of national honor, accident, passion, the lust of conquest, revenge 
for supposed alTriint. are the causes of war. and tbe commercial 
Interests which would be put in Jeopardy by It have seldom, if 
ever, been persuasive to prevent It. 

And as to Its continuance or termination, commerce really has 
nothing to do with It. When the military and financial strength 
of one side la enhansted the war. according to modern methods, 
must come to an end, and the noncorabatant nierchnnls and 
traders have no more to do with bringing about the consummation 
than tbe clergymen and schoolmasters of a nation. 

Once more, it is said that tbe bloodless capture of merchant 
ships and their cargoes is the most humane and harmless em- 
ployment of military force tbat can be exercised, and that In view 
of the community of Interest In commerce to which we have 
referred and the practice of Insurance In distrlbtiting the loss, the 
effect of such captures u|)oii the general sentiment and feeling of 
the nation to which they belong Is moHt effective as n means of 
persuading their government to make peace. 
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But we reply that bloodless Hiough it be it is still the e 
of oppression and injustice prnctlce<1 ittM>n uiiofTeiiiling nnd Inno- 
cent indivfduols. and that It hns no iippreclnble effect In reaching 
or conipelllDg the nction of the Goverument of wliicb the Kitffei'erH 
are subjects. 

We appeal, tlien. to our fellow delegates usaeiubled here from 
all niitiwiB lu Ibe interest of pence, for the prevention of war, and 
the mitigation of Its evils to take this Important subject luto se- 
rious consideration, to study the arguments that will l)e presented 
for and against this proposition, which bas alreiidy enlisted the 
sfnipatby and support of the people of ninny nations, to be 
guided not wholly by the Individual interest of tikc nations that 
they repreeeiil. but to determine what shall be for the best Inter- 
eat of all the nations in general and wiietber commerce, which is 
Ihe nurse of peace and International amity, ought not to be pre- 
served and protected, although It may require from a few nations 
the concession of the remnnnt of an ancient right, the chief value 
of which hns long since been extinguished. 

In the' consideration of such n question, the interest of neutrals, 
who constitute at all times the great majority of the nations, 
ought to.be flrst considered, and If they will declare on this occii- 
sJon their adhesion to the humane and beneficent proimsition 
which we have offered, we may rest assured that, altbough we 
may fall of unanimous agreement, such an expression of opinion 
will represent the general Judgment of the world and will tend 
to dissuade those of us who may become belligerents from any 
further exercise of this right, which Is so abhorrent to every prin- 
ciple of Justice and fair play. (Ibid., p. 778-779.) 

Replies to the American proposition,, 1907. — The recep- 
tion of Mr. Choate's address was most cordial, though not 
all the delegations were able to accept its conclusions. 
Some offered reasons of policy, others offered reasoned 
arguments. While political reasons were not supposed to 
influence the deliberations, it is evident that national con- 
ditions could not he disregarded. 

A Colombian delegate concluded a considerable discus- 
sion of Mr. Choate's address with the following!; words: 

I'our en (Inlr. JlesHienrs, nnns u'licceptons pas la pmiHiHttioii dc 
M. Cboale parce que noB conditions et nos circoustances ne nous 
X>ermettent fias ce beau luxe en favour des iirinclpes abstraits de 
la Justice ct de rhunianltf-. On jient I'-Ire ai>Otre et cliercher le 
martyre Individuellement ; qunnd on reprfsentc un pays, on a le 
devoir de dgfendre sea IntgrCts; dang Ic cas present., 11 s'agit de 
politi(|ue Internationale et non pas de phliantbropie. (Deuxi^me 
Conference Internallonale de !a Paix, Toine III, p. 702.) 
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M. Renault, of the French delegation, maintained that 
the analogy between war on land and on sea was not com- 
plete, that the disturbance of the eccnomic life of the 
community by capture of merchant ships was a means of 
coercion wbich might prevent war or hasten peace, and 
one could not say it was in a high degree inhumane. As 
the ships may easily be converted into war vessels, they 
may constitute a potential means of defense the loss of 
which would hasten the close of hostilities. SI. Renault 
was opposed to the ancient idea of prize money. He 
closes his address as follows : 

Dautre |)art, c'est iliiiis riiit^ret genfiral de I'fitat en meme 
(oiiips que (luus le leur que ies itrmiiteurs et chiirgeurs dea 
iiJivlrea captures ont continue leurs opiJrjitions iiinlgrO la guerre. 
n ne ueriiit done pns Juste qu'ils subissent seuls Ics cous&iuenccs 
de la capture, .lusal I'ld&e que I'lr^tiU. dan son ensemble, dolt BQbir 
les cons^uences pr^Judlc tables <1e M guerre non seulement en tant 
qu'elles se aont produltes directement centre I'fltat lul-m?me eC 
sea etablleeements, mals encore en tant qu'elles ont nitelnt tes 
pnrticuliers. s'afflrroe de plus en plus; on |)etit dlirerev sur les 
moyeiis de la rSnllaer. mala il n'.v n guCre de doute sur le princlpe 
lui-mCme. 

SI cea considerations sunt, coiiune noua le croyons. Justes, le 

droit de capture iippnnilt coi e une nipsure dirlgOe iMir un fitat 

belllg^rant centre tni autre ittnt belligerant. cette mesure faisant 
partle de I'ensenible des op^rntlouB par lesquelles nn £tat s'efforre 
de rMHlre son ailvcrsalre t composition et n'ayant par elle-meine 
ancun earactPre parliculier de rlRueur. Tl n'.v n done pns. sulvant 
nouB. de rnison sufflsanic pour y renoucer. tant que I'eiiteiite neci's- 
Hilre a liiqiielle nous aions fail allusion nu dCiiut t'i A la foriLiiilioii 
de laquelle nous sonimes prCts fl oimmurir. ne sp sern pas rf'alisf'c, 
(Tbid.. p. 704.) , 

Sir Edward Fry. of the Enplish delepaticm. said : 

Je deninnde la parole seulement sur un sujet de noa d^bsita. I^ 
Dei^gufi iim4ricrtln que nous venous d'enlendre avec tant li'lntPrPt 
a benucoup parlf- de la cruautt de I'exerclce du droit de cnpturer 
la pnipriC'tC' jiriv^e. A niun avis c'eai un ujnl-enlendu. II eat 
vral que d;ins toutes les oiterationM di- la guerre. 11 y a qiielque 
chose de biirbJirc. mfii" de toutes les oix'Tiiliutis il iiy I'li a iMts 
une qui aolt iiussl huiniilue que rexerck'e de ce droit. Considtrez, 
Je vouK prie. ces deux ens: I'nn. In cap- lire d'uu viiis!<eiiii umrchand 
Bur Djer: I'liulre. les oK'nitions d'une arnu'e enuHiilc. Dans le 
premier ciis. vous vo.vez une ruee iiiajcure r'l.ntrc liiqiielle 11 est 
IniiHjssihle de eoniliiuti"-: [ii'rscnine n'est tiiP. rm'nie iiprs-miie ii'eat 
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blesse; c'eat iiiie nltnlre paclflque. De I'autre cOte, qu'est-ce 
que vous voyez? Vous voyez le terrain d68ol6, le bPtail dCtrult, 
los malsous bruits, les feiiinies et lee eDfnnts fuynnt devnnt les 
piildats enneinis et peut-Ctre dea horreurs sur lesquellea ]e vou- 
ilrais garder le sl'ence. Se iilnindre dune de la capture des yais- 
seaux marchands sur mer, et ne pas Interdlre la guerre sur terre, 
c.'est cboislr le plus grand des deui maux. (Ibid., p. 800.) 

The delegate from the Argentine Republic took a simi- 
Ifir position. (Ibid, p. 810.) 

Position of Netherlands, 1907. — The Netherlands posi- 
tion in the Second Hague Conference was that it shared 
fully the sentiments and adhered to the principles of 
inviolability of private property as set forth by the 
American delegation: 

La d€l£galion dea Pnys-Bas est favorable 11 toute proposition 
fitabllssaut le prliici|)e de I'lnvlolablllte do la proprl^l^ prlv^ sur 
jner. 

Aflti que la |K>asJ|illlt$ de (rnusfoniicr en temps de guerre des 
mivlres de commerce en crolseura auxiliares ue puisse etre un 
mottf pour ne pas accepter ce prlncipe, la d^l^giition souinet aux 
consldOrnit. us de In Commission la proposition sulvante: 

Aucuu Uiivire niarfbjiud ne pent etre capture par une partie 
belllg6rante pour le seul fait de navlguer sous pavilion cnnemi 
s'll est muul d'uu passeport d^llvre par I'autoritfi compftente de 
son pays, dans lequeJ passeport It est declare que le navire ne 
sera pas transform^ en vaissenu de guerre nl utilise comme tel 
I)endant toute la durfie de In guerre. (DeuKieme Conference Inter- 
nationale de la raix. Tome III. p. 1142.) 

Brazil. — The Brazilian delegation was favorable to as- 
similating the status of private property at sea to the 
status of private property on land. He refers in his 
proposition to thc'articles of The Hague convention rela- 
tive to the laivs and customs of w»r on liind : 

B. I,or.«<iue le ciipltalne d'un navlrc ou d'une flotte belllg^rante se 
trouvera d:iits la n^csslti- de r^ulslllonner. dans le cas pr^vu 
ft Tarticle 23, letlre g. de la susmcniloun^ cimventlon, c'est-&- 
dlre dans Ic cas oB la destruction ou la salsic do cea hlens lul 
sout cominand&es par les exigences les plus lmi)6rieu8cs de la 
Kuprre, un vaisseau de commerce enucnil. sa cargalson. ou une 
jMtrlion quelcouciue de celle-cl, la r&iulsitlon sera coiistatfie par 
celul qui In fait moycmiaut des recus dSltvr^s au capllaine du 
valSBcau qu'on aura saisl. ou dont on auiii snlal les marcbaodlses, 
nvec tons les d<'CiiI!8 possibles pour assurer iiux parties Int&res- 
Fifes leur droit ft une Juste Ind^mlnltf. 
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C Cette fliiuse a'uppTique iiux uiarcliiiiulisea iieiitres, qui se 
trouveront im Imrd des vnlsseaux inarcliands ennenils requlsl- 
ilonSs. 

he capltane «lii nin'fre nu ile la flolte <le guerre, qui aurn deter- 
mine la r^uUltlon, est teiiu de f:ilre mettre il lerre. dans iin des 
ports les plus proches, les offlciers et I'&iuipage du bfitlment Bnlsl, 
Hvec ies ressources nfcessalres pour leur retour au pays nuquel 11 
aiipnrlennit. 

Denmark. — Denmark was in favor of exemption if it 
pould be by common agreement, 

Belgium. — The Belgian delegate submitted a set of 
rules which had in view that private vessels of the enemy 
could be seized and retained by a belligerent, but were to 
be restored at the close of hostilities. Tlic crews of such 
vessels were to be liberated on condition that they would 
take no part in the war. 

France. — The French delegation, admitting that war 
was not for the profit of individuals and tliat the loss 
should not be borne by individuals, showed a disposition 
to accept the American proposition in case of unanimity. 
The delegation made a reasoned proposition : 

ConHlderant que. si le droit des sens posltlf aduiet encore In 
l^gltini^ du droit de capture nppllqu^ & In propriety prlv6e eunenile 
snr mer, 11 est l^uilncniDieut d^Hlruble une, Insqu'A it.' ipiu Tcntente 
pulsse H'Otiiblir eiitre les I^tiits bu sujet de sa suppi-esslou, I'exer- 
dee eu solt sulMirdouiif il eertnliien luodiillt^^. 

CoDsld^nuit qa'il Import au iilus bnut point que, coiiforui^meDt 
& la conooptUin inmleru? ile 'a guerre qui doit Olre dirlECo oontre 
les fttiits I't mill cmitre les piirtlcullers, le droit de prise appariilsse 
uniquenient cnmme un nioyeii de ociercitloii iir.itlqut; piir un I^Cnt 
contre nn autre 4tnt: 

Que. duns cet order d'idfea, tout bt^n^Qce particuller au prollt 
des agents de I'l^.tiit qui exercent le droit de prise devrnlt Nre 
eiclu el que !ps iwrtt's suliiitM par les iinrllonllerB de ob«>( rtes prises 
ilevrnlent flualemeut Ineomber & I'fitnt dont ila reievent. 

I.a D*l(>BiLilon frnncalse n I'lionneur de proposer A In Quntrli^ini' 
CoiDuilssioii d'fmeltre le vceu que les ^tnts qui exerceront le 
droit de capture supprlniciit li-s [inrt de prises nltrlbu^s :lux 
ftqulpnges des bAtlnientn cnptcurs et prt'iiiieiil l(-s inesures mVes- 
aalree pour que les pertes cnuBfes p:tr I'cxerclce du droit de prise 
ne resteut piis entl&renient It In cbaree des i>iirtl>'nllers dont les 
bicns nunint Mfi faptiir^s. (Ibid,, p. IMS.) 
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Austrin-Hungary. — The Austro-Hiingariiin delegation 
])roposed atnendnieiits to tiie French form : 

Aulm^ du \lt d^sti iIl vtrlr terminer la dlscuasloii de la Qua- 
trldme CommtsBion Bur 1' Inviolability de la proprlft^ prlvf^ 
eiineniie lur mer [ nr une amelioration, el l^g^re ftlt-etle, de I'fitat 
iictuel, et estininut que te vceu propose par la D^l^gntion frangaise 
(■enfernie des (ilSnipiits piopres ft iirriver fl qvh fln^ niiiis leniiniit 
t'ouiptc toulefoiR de certalnes objections que ce voeu lul semble 
(ivolr rencontre de la iwrt d'uu uouibre considerable ties uieuibres 
lie cette Commissiou la Delegation d'Autrlche-Hongrle a I'bon- 
neur de proposer leu nniendenieiils sitivnnts dans Ic teste fnus 
imr la Delegation do b ranee: 

(a) mettrc iipr^s que les" an lieu de " £!tats qui cxerccrout 
le droit de ciptiiK les mots: *' PuisHiiiK'es qui nialiillenneut l:i 
(acuite de falre des ) rises"; 

(6) ft la place de ■' prennent lea ineBurea n^cessalres" inserer 
les mots: ■' s'occtiiwnt a chetcher un moyen iimticable": ct 

(r) au lieu de "dii droit de prisea" mettre "de cette fiiciiltS." 

Resiiiiic of Tfw Hatjue proposHiona, 1007. — Thi' presi- 
dent of tlie coinmissioii having the subject of the ini- 
munitv of private property at sea under consideration 
at The Hague in 1907 was M. de Martens, a skilled and 
experienced Kussian diplomat. He endeavored to give 
a resume of the various propositions and arguments ad- 
vanced before the commission. At the meeting of July 
17. lf)07. he spoke to the following effect : 

I^i ]iri)|i'it<Hion aaierlciiliie ii siisdtC- beiiiicoup il'iiutres iiro))od- 
UmiB: III qnesitiou ii et& posfe en 1890, ellc a ete iilors ^tudl^e 
jmr ta Prenilftre Cnufi'Tence hour benefice d'lnvetitalre ; liult iinnees 
Bi- soiit iiassees deiiuls. on a don*; en le temps de Be jitepnipr wir 
III question qui semble aujuurd'hni epulBte. II est tiicon testable, 
fl ralsuu des pruiiositious IntcruiOdliilM's qui out Ote deposfies, qne 
l'iUip11(']||l<m ilii prlu.-lpc de I'lnvlolnbitlte dti In propriety prlvSc 
Ki:r mi'r no i-eunll pas I'uiiaulmiti' den siiffniitt^: ce n'eat pns ft. 
Ill ConuniKslon qu'll appMrllent de diBCUtcr les uiotlfa qui i>euvent 
riire viiloir Uf •lift'en'Uts Gouverneuients. mala il u'en est pus 
niniuH vi-iil iinl sni' cello question iiii r«'U('cinlro des liesltatioui^. des 
tn-ruplcs et niPnie dcs criilntes. lies filiitw ont evidemment I'lipprfi- 
lii'uslou <rii|>l>orti>i' nne solullon doiit les cini sequences teur sonl 
iucnuuiii's; d'erilrer daun lea len^bres. He nonibreux auteura ont 
ei'rli Kill' le priucl[io de riuvlolablllte de tii propriete aur mer; 
ils siiut Iciln d'etre d'ai'curd eulre eux, mSme s'lls ,)ippartleu< 
neul an iiif'nii' jiays. l.r> I'rc'sidoul rnpel'e qu'on n cite I'ouvrajci; 
i|u"il :i I'lril 11 ,v a qiuiraulc' ;ni«; il rralt alors lo pnrtlMu cou. 
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viilticu (te rinvlolubilltf-. niais deimlu cetle luii);ue 6[)0(|iie 11 est 
devenu ijIus circonBpect sur cette questlou dSHcale 

Lea falta historiques qui vlennent il I'upput de lii tliSse iimgi'i- 
cnlne, BiiggSreDt quelquea obserrntlooB, Le traM que In Prusse 
sigQfi aveo les Etats-Uuls on 1T80 b coneacr^ le piiuclpe ile 1 mvlo- 
InbilltG, mala il faut se rnpeller que ce ttiilK fut algu6 par iin 
lEoi phllosoplie et un Prtnce parml les phllovophes qui du reste 
n'avalpnt gutre d'Hliisloiia aur la iKiri6e pratique tie leur accord, 
cur lis Biivalcnt tous les deux qu'une guerre eiitre leura deux 
li;i)'s nV-lnlt gii&re probable. Od a encore cite nne <le[iPche qui 
fut address^ en 1824 & M. Mlttleton, ministre des ^tatsUnls a 
Petersbourg et daus laquelle le Comle Nesselrode e\primnlt toute 
nt: sj-mpathle pnur le princlpo, de rinvlolahiutf de \i\ propriety 

Mais il (aut prendre aussi en ciHisidSrHllon In df i>Oi lie datnnt 
de la u^nie ^jioque, oit le Conite Nossetrode &.rhaiit au Comte 
Pozzo dl Rorgo, iimbflHSBdeur de Euasle & Paris e\clnt 1 even- 
tuality d'lui engagement ferine dans une qiip<<tlrii groase de con- 
sequences qu'on ne pourralt pas alsf^nient cakuler tn 1S56, le 
Prince Gortcliakoff a egnlement exprlniC son tnerglqne <i}mrathle 
ponr I'abolltion de la capture, mals. liii lui"--*! a entreiu les 
dIOlcultes qu'elle suscltnlt. 

Depuie 17S5 Juaqu'9 aujonrd'liul, le prlnriiie que discule la Com- 
mission n'a 0^6 nils qn'unc fois eu at>p1iciitiou |>endint la guerre 
entre In Prusee. I'llnlle et TAHtrlche en 1886 Ces PuHwncea 
out df>c1nr6 iin niouile qii'll n'y iinraU jias de capture des natlres 
de commerce, inaiw rclte guerre a I'tf- d'une »{ toiirte dnrfc 
qu'elle ne [wiil Otre cltf'e ciimine ml prik'&lent. L'argiiment le p!UB 
coneliiiint que I'iin a mis en avant a C-tO la difference dii regime 
qui jtendaui" in guerre rOgit la jiropriOlO sur terre et la proprietP 
snr uier. mnis cet nrgumeni repose sur un niolentendu. T.n D>n- 
ffreiicc de ISDO a [i)udr'. iMnir ainsl dire. uUP soclCtfi d'nBsurances 
mutuelloi cnuti'e les alma de la force peiiilnut lii guerre snr terre; 
iieaniDoluH s] on les coni|iare avi>c i'e<i\ ilc !a guerre sur mer. ila 
Bont blen plus terrlbles. (Jue le terrtloiri' soli mi iie solt pas 
occupy jmr I'ennenii, quolque le pillage solt aujourd'hul InterUit, 
les nPeesHltfs lullltnlres que reconnnlssent lea articles 47, 48. etc., 
de la Convention de ISflS. pfseni d'un [loids tWa lonrd sur le 
pn.vHnu conime Hur li- proprlC'tnlre. e'lea les Indif^nt non seule- 
menl des soulTrances morales mala des Houffrancea uiali'i'lelles 
que les conveutious ne jieuvent pus Kupprlnier iiii moment od la 
force prime le droit mPnie. Si I'on ii'odniet ttas le prlnciiie do 
I'InvliiialillKf lie la priipri'"'!''' iirivf^e sur mer, les piirtii'uliers ont 
de noialiri'ux niuyeuH iHiirr Miap|H>r au\ ccitisf'epiences de la 
guern^ ; Us ifuveiit iiotamment vendre Icurs luivlres et lea reeim- 
struliv H. la dn des hostlllt^s. Leur alliiiillon detii'ndrii liieii plus 
favorable si Ton sujijirime le droit de i'ii|i|urc; rile serii mOme 
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Iirivll^gl^. jiulaque leui'n affnlrcB auguieDteroiit et se tei'out QU 
(l^ti'iDieiit dt-s eutreprises contlnentales paralyses pnr rioraelon. 
C'est fl la Coiuiaissioii d'examlner sous tous seB cOtSs la d^ialon 
i]u'el.e va ijrendre en se confomiaut aux instructions que leu 
DfltgTifs out regues de leiirs Gouvernements. 

I.e PrSalilout teruiliip uhisl son diacourB; 

Tel est, Messieurs, rex|>ose impartial de loute la qucBliou siit 
la quelle vous allee voub prouoncer. Eu vous prgseutant cet 
txpos£ des (alts hiBtoriques et des cousid^ratious docunieutfies, 
]e ii'avais nulleuient I'inteution nl d'luBuencer votre vote, ui de 
uie prouoncer person uel lenient coulro la prise en coaidCratiou de 
la propotdtion (Annexe 10) de In Delegation des ^tatB-Unls 
O.'Amfrlque. J« ne veiix nulleuient prendre parti iii iwiir ni 
ooutre la proiwsition aiu6riaiine. Uon devoir de Pr6rfdeut de 
fette Coinniiasloii m'liupoBa d'Selalrcir le terrain sur lequel nous 
nous trouvons et de eontrlbuer de uies falblos forces fl une com- 
plete orientation siir lous les priucipaux Taita et argumenls d^- 
velopp^s devaDt vous sur cette tr^B interessaute et tt*B couipil- 
quee niatlSve. (Ibid., p. 833-834.) 

Vote at The Hague, 1907.~T\ie vote taken at The 
Hague in 1907 upon the question of inviolability of pri- 
vate property at sea shows in a measure the modern atti- 
tude upon the subject. The subject was very fully dis- 
cussed, the delegates were authorized by their Govern- 
ments, and the matter had been included in the pro- 
gram of the Conference. Of 33 States voting, 21 States 
voted for the inviolability, 11 against, and 1 abstained 
from voting. 

Those voting for were Germany (under reservations). 
United States, Austria, Belgium, Brazil, Bulgaria, Chinq, 
Cuba, Denmark, Ecuador, Greece, Haiti, Italy, Norway, 
Netherlands, Persia, Koumania, Siam, Sweden, Switzer- 
land, and Turkey, 

Those voting against were Colombia, Spain, France, 
Great Britain, Japan, Mexico, Montenegro, Panama, 
Portugal, Russia, and Salvador, 

Chile abstained from voting. (Ibid., p. 834.) 

M. de Martens remarked that the vote was hardly de- 
cisive, considering the maritime predominance o£ some 
of the powers voting in the negative. 

Upon the Brazilian proposition elaboraling the as- 
similation of the frejitmout of private propcrtv at sen 
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to the treatment of private property on land 13 votes 
were in favor and 12 opposed. 

The Belgian proposition, amended, by the Netherlands, 
looking to the mitigation and definition of warfare on 
sea, was talien up by a vote of 23 in favor, 3 against 
(Great Britain, Japan, and Russia), and 2 abstentions. 
This was subsequently withdrawn from consideration. 

The consideration of the French proposition led to no 
decisive action. 

Conclvsion as to T/te IJaffue dtxcussion, 1907. — At The 
Hague in 1907 there was undoubtedly a much wider dif- 
ference of opinion than many had anticipated in regard 
to inviolability of private property at sea. 

This difference is shown in the report of M. Fromageot 
upon the subject. This report concludes: 

SI le uiatntlen de I'^tat de clioses actuel paralt devoir rteulter 
de ceete deliberation, il est pprmis rte pcnser, conime Va dlt 
reniiueiit Premier DCieguS de Belgitiue, S. Esc. M. Beernaert, 
qu'uue entente (ittore u'li Hon lni|iossibk'. (DeuxiSme Couference 
Interoatlouale de hi Pnlx. Toiue I. ]>. 249.) 

Thus it may be concluded that the powers of the world 
were not prepared in 1907 to accept the principle of in- 
violability of private property at sea. 

The Brazilian proposition received .some support, 
however, by embodiment among the wishes of the con- 
ference of the statement of the wish " that in any case 
the powers may apply, as far as possible, to war by sea 
the principles of the conventi<in relative to the laws and 
customs of war on land." 

From the attitude of the powers in 1007 it is evident 
that agreement upon the subject of inviolability of pri- 
vate property at sea will not be reached till other matters 
relating to maritime warfare are settled. 

Enimy ships. — If all private property at sea except 
that of the nature of contraband is to be inviolable, there 
will be n tendency to extend the list of contraband 
articles. 

It is presumed that the laws governing liability in re- 
gard to blockade and unneutral service will still be op- 
erative. 
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If, howev€;r, conversion of enemy private ships info 
ships of war is to be permitted on the high sea, it will be 
necessary for a belligerent to use great care in his conduct 
toward his opponent's private vessels. A private vessel 
of one belligerent which may be met on the high sea by 
the other belligerent may claim exemption on the ground 
that it is a private vessel, which may be the fact at the 
time. Shortly afterwards the private vessel may be con- 
verted into a public war vessel. It is now not only liable 
to capture, but also liable to be destroyed or seized, and 
its personnel may be made prisoners of war. As there 
are as yet no rules regulating reconversion, such a vessel 
may after a time, perhaps when capture may be expected, 
undergo reconversion into a private vessel and be accord- 
ingly exempt as private property. 

To include vessels without exception in the exemption 
making private property at sea inviolable is to give an 
exemption after war is opened and vessels have sailed 
with a knowledge thereof, which is not given to vessels 
in a belligerent port at the outbreak of war or to vessels 
which have mailed without knowledge of the war bound 
for a belligerent port. Article V of the convention rela- 
tive to the status of enemy merchant ships at the outbreak 
of hostilities provides that— 

Tbe prespiit cfHiveiitloii dues not nffect iiiiTcliiiiit sliliis whose 
build shows llijit tliey are Inlfuded for l'uii version into wjir shlp.s. 

At the present time few ships are of such construction 
that they may not. under some circumstances, be of use 
for war even if not originally constructed for that service, 
A pleasure yacht may become useful as a scouting ves.=el, 
an ordinary privately owned collier may easily be con- 
verted into n |)iiblic collier, elc. 

It would f^eem necessary thai if otlier iimoceut private 
property Is granted exemption, it would be on the ground 
that the innocence can be determined from (he nature of 
the property itself. 

Uocds of the nature of contraband can be determined 
in most case?; from inspection. AVhether a vessel is to be 
converted from private to public can not be determined 
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fay inspection, for the physical character of the vessel 
may remain the same in private or in public control. The 
control is the main difference, and this may be transferred 
by radiotelegraph or even on a certain date by previous 
agreement, which date may not have arrived at the time 
when the vessel was met by the belligerent of the other 
flag. 

Prof. Westlake'g opinion.— Ih^ late Prof. Westlake, of 
Cambridge, in a note to Latifi's " Effects of War on Prop- 
erty," speaks of the commercial blockade as a war against 
neutrals. 

Bnt If only scDtlment tan be grallfied by llniitiDg the war 
against the enemy's commercial Sag, tlie war against ueutrale is 
to continue, with tlie certainly that commercial blockades, when 
tbey bave become tbe sole means of paralyzing tbe enemy's sea 
trade, will be practically carried aa for as audacity can venture 
to ttrain or to violate rules. 

The name In which this topsy-turvj policy Is advocated Is that 
of Immunity at sea of private enemy property as aucb, and this 
Is asserted to be the extension to the sen of n principle admitted 
on land. In trutb, however, the Immunity of private enemy 
property Is not admitted anywhere as abeolute. It Is only ad- 
mitted so far as it does not interfere witb any operations deemed 
to be useful tor putting pressure on the enemy or for defense 
against him. (Latlfi, Effects of War on Property, p. 147.) 

After a considerable discussion Prof. Westlake says: 

Lastly, if it can not be maintained, either legally or as a ques- 
tion of political fact, that Individual subjects or citizens are for- 
eign to the wars !>[ their State, there remains the plea ui^ed on 
the ground of humanity— that they ought to be exempted as far 
as possible from the consequeucca of their solidarity. But they 
have to bear those consequences in Innd war, and In naval war 
tbe risk and loss are far more easily met and spread over the 
community by Insurance and by the Increased price of the cargoes 
wbich escape the risk. 

The conclusion is: 

(1) That there Is no principle, consistent with the existence 
and nature of war, on which a belligerent can be required to ab- 
Btala from trying to suppress his enemy's commerce under his 
Dag. 

(2) That between trying by commercial blockades to suppress 
tbe enemy's commerce under the neutral flag and allowing It to 
paaa free under his own flag there Is a glaring Inconsistency. 

1&148— 14 9 
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(3) ADd thtit cbe subject ia tLerefore i>twii to b« deuU with on 
the ground of [be probable eBects ■>( any chauge in tbe law. 
{Ibid. p. 151.) 

Reswme. — The wide consideration that has been given 
to the subject of immunity of private enemv property at 
sea shows that there are differences of opinion among 
different states and even within single states. These dif- 
ferences are supported by arguments which are worthy 
of careful consideration. It is not proved to the satisfac- 
tion of many that the exemption of private enemy prop- 
erty will shorten or even make war more humane. Some 
maintain with strong arguments that the reverse would 
be the result. It is certain that not all private enemy 
property could consistently with the ends of war be 
exempt from capture. It is probable that in some wars 
the list of free goods could be extended more than in other 
wars. 

The United States has uniformly striven for the prin- 
ciple of exemption of private property at sea in time of 
war. The other states of the world have not been willing 
to adopt this principle. The United States has there- 
fore been obliged to shape its policy in recent years ac- 
cordingly and to accept the fact that other nations were 
not prepared to agree to exemption of private property 
at sea. 

There are many who maintain that in war, under pres- 
ent conditions of fleets, the capture of private property 
could not be resorted to as a means of injuring the enemy, 
as it would be more to the disadvantage of the captor 
than to the belligerent from whom capture is made. 

It is certain that the capture of privat* enemy property 
at sea as an object of war has become of much less im- 
portance than formerly, and the United States may re- 
gard the question as much less vital than before the 
twentieth century. Certain private property at sea could 
certainly be seized under restrictions similar to those 
governing seizure on land even if tlie doctrine of invio- 
lability was approved. This, in fact, would result in 
treatment which would be about all that could be de- 
manded if war upon the sea is to exist. There would 
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therefore arise, in case of the adoption of the principle 
of inviolability, a doctrine in regard to exception of cer- 
tain classes of property from the inviolability. On the 
other hand, the same result is gradually being brought 
about by the agreement not to interfere with or not to 
capture certain classes of vessels or property in time of 
war on the sea. Perhaps the gradual enlargement of the 
list of exemptions may be more easy to obtain and more 
in accord with rational procedure than a sweeping prohi- 
bition which would be accompanied with a large list of 
exceptions of classes of property which would be liable 
to capture. The United States can consistently indorse 
either method of harmonizing maritime warfare with the 
principles of humanity, for one method of procedure 
may reach the goal sought as quickly as the other, and 
the gradual development of a list of property free from 
capture may be practicable with the minimum of friction 
and difficulty. 

Conclusion. — The United States may with propriety 
abandon the contention for the general exemption of 
enemy private property at sea and seek agreement upon 
a certain list of exemptions which meet the approval of 
the states of the world and which may from time to time 
be expended as the sentiment for exemption becomes more 
general. 
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Having regard to The Hague conventions, what limits 
should be imposed upon the means of injuring an enemy, 
including the use of mines? 

CONCLUSION. 

Hsving regard to the regulations adopted at The 
Hague and to regulations which have seemed to meet 
wide approval, the following regulations in regard to 
means of injuring the enemy in maritime war may be 
suggested : 

Means of injuring the enemy — 

1. " The right of belligerents to the choice of means 
of injuring the enemy is not unlimited." 

2. It is forbidden — 

(a) To employ poison or poisoned weapons or pro- 
jectiles whose sole object is the diffusion of asphyxiating 
or deleterious gases. 

(6) To employ arms, projectiles, or material of a na- 
ture to cause unnecessary suffering. 

3. Torpedoes and mines — 

{a) It is forbidden to use torpedoes which do not 
become harmless when they have completed their run. 

(b) It is forbidden to lay mines in the high seas except 
within the immediate area of belligerent operations. 

(c) It is forbidden in the high seas and in marginal 
waters of the belligerent (1) to lay unanchored auto- 
matic contact mines, except when they are so constructed 
rs to become harmless one hour at most after those who 
laid them have lost control of them; (2) to lay anchored 
automatic contact mines which do not become harmless 
as soon as they have broken loose from their moorings. 

(d) A belligerent is forbidden to lay mines off the 
the coast or before the porta of the enemy except for 
strictly military or naval purposes. 

It is forbidden to lay mines in order to establish or to 
maintain a commercial blockade. 
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(e) When mines are employed every possible precau- 
tion must be taken for the security of peaceful shipping. 

The belligerents undertake to provide as far as pos- 
sible that these mines shall become harmless within a 
limited time, and, should they cease to be under sur- 
veillance, to notify the danger zones as soon as military 
exigencies permit by a notice to mariners, which must 
also be communicated to the Governments through the 
diplomatic channel. 

(/) At the close of the war the belligerent states un- 
dertake to do their utmost to remove the mines which 
they have laid, each state removing its own mines. 

As regards anchored automatic contact mines laid by 
one of the belligerents off the coast of the other, their 
position must be notified to the other party by the state 
which laid them, and each state must proceed with the 
least possible delay to remove the mines in its own 
waters. 

The belligerent states upon which the obligation to 
remove the mines falls after the end of the war should 
as soon as possible give notice that the mines have so far 
as possible been removed. 



Restrictions on instruments of warfare. — From early 
days it has been customary for writers and others, from 
time to time, to propose restriction upon the instruments 
of warfare, particularly upon the introduction of new 
instruments. There was opposition to the introduction 
of the musket in the sixteenth century, and four centu- 
ries earlier objection had been raised to projectiles in 
general. In 1759, even, Admiral Conflans is reported 
to have ordered his captains not to use shells. 

The rules for war on land developed earlier than those 
for war on the sea. These rules did not develop early, 
however. The perfecting of a bullet which exploded on 
contact with a hard substance, in Russia, in 1863, and 
later of one which would explode on contact with a soft 
substance led in 1868 to the formation of the Declara- 
tion of St. Petersburg. The declaration was the first 
formal international agreement restricting the means of 
war. The actual restriction of the use of a specified 
form of pnijertile is not now of an importance at all 
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commensurate with the enunciation of principles of gen- 
era! conduct which are set forth in the declaration : 

On the proposition of the Imperial cabinet of Hussia au Inter- 
Datloaal military coDnnisslon having assembled at St. Petersburg 
In order to examine into tbe expedlenc; of forblddiug the use of 
certain projectiles in time of war t^etween dvillzed nations, and 
that commission having by common agreement fixed the tech- 
nical limits at which the necessities of war ought to yield to the 
requirements of humanity, the undersigned are authorized by 
the orders of their Governments to declare as follows ; 

Considering that the progress of civilizntlon should have the 
I'ffect of alleviating ns much as possible the calamities of war; 

That the only legltimnte object which states should endeavor 
to accomplish during war Is to weiilien the military forces of tbe 
enemy ; 

That for this purpose it Is sufllcient to disable the greatest 
possible number of men ; 

That this object would be exceeded by the employment of arms 
which uselessly aggravate the sufterlngs of disabled men or ren- 
der their death inevitable; 

That the employment of such arms would, therefore, be contrary 
to the laws of humanity; 

The contracting parties engage mutually to renounce, in case 
of war among themselves, the employment by their military or 
uavQl troops of any projectile of a weight below 400 grams which 
Is either explosive or charged with fulminating or inflamtnable 
substances. 

The states parties to this declaration also gave evidence 
that they might endeavor by later concerted action " to 
maintain the principles which they have established'" 
and endeavor " to conciliate the necessities of war with 
the laws of humanity." 

An attempt to establish rules in regjinl to the treatment 
of prisoners of war and other matters in 1874 did not 
meet with general approval. The Geneva convention of 
1864, in legiinl to the treatment of the wounded of 
4)rmies in the field, was, however, generally accepted. 
During the wars of 1866 and of 1870 in Europe various 
statt-menfs were made that one or another party was con- 
ducting the war without regard to recognition of the 
principles of civilized warfare, but as there was no agree- 
ment as to what these principles were, it was impossible 
to establisli t»r controvert the statements. There was a 
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^ciieriil acknowledgment tliat the principles of the Ge- 
neva convention and of the declaration of St. Petersburg 
should be observed. 

Gradnally there was formukted in different states 
codes of laws for use in time of war, similar in some 
pespects to Lieber's Code of 1863 in t;he United States. 
Attempts to formulate such codes by international agree- 
ment followed the establishment of the Institute of Inter- 
national Law in 1873, The Brussels Manual of 1874 and 
the Oxford Manual of 1880 are examples of such codi- 
fication. 

Godfrey Lushington's Manua) of Naval Prize Law, 
prepared for the British navy in 1866. furnished a basis 
for subsequent codification. The Manual was revised and 
amplified by Prof. Holland in 188S and has subsequently 
been revised. 

Such codifications showed that definite statements in 
regard to the conduct of hostilities might be formulated. 
The demand for formulation and definition of rights of 
belligerents iiml of neutrals became more imperative. 

Restrictions and First Hague Conference, 1899.^Be- 
sides the proposal to limitation of armaments, the Czar's 
circular of January 11, 1890, suggested the interdiction 
of new firearms, new explosives, as well as powder more 
powerful than then in use, the limitation of certain for- 
midable explosives, and of the discharge of projectiles 
from air craft, the prohibition of submarine mines and 
boats, and the prohibition of the use of rams. The sub- 
jects were considered at the Conference of 1809. 

The Hague convention <jf 1809, concerning the laws 
and customs of war on land, provided: 

Akt, 22. Tlif ri^lit ijf 111).- I>t■11li^'rr■llts t<< M<li.]it imMii>< xf Injuring 
the eueiiiy is not iinliniilwl. 

This same article wnt^ reaffirmed in the conference of 
1907. 

Both Cunferi-nres alsi- declared it prohibited '"Art. 23 
(e) To em]>l"y anus, projectiles, or material of a nature 
to rtinse siiperfluons injury." While these restrictions 
were drawn primiirily If. apply to «iir on land, yet it has 
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been maintained that the principles apply to maritime 
warfare. 

The contracting states agreed at the Conference of 1899 
" to prohibit for a term of five years the discharge of pro- 
jectiles and explosives from balloons or by other new 
methods of a similar nature." This agreement expired 
while the Kusso-Japanese war was in progress, but 
neither power took advantage of this fact. The declara- 
tion was renewed at the conference of 1907, to continue 
for a period extending to the close of the Third Peace 
Conference. 

The improvement in systems of aerial navigation are so 
great that it is doubtful whether this declaration will be 
renewed. The declaration was conceived as one which 
would mitigate the horrors of war, in the same spirit as 
the Declaration of St. Petersburg of 1868. If projectiles 
Tan be discharged from balloons with no risk beyond the 
ordinary war risk, it is maintained that there is no reason 
for the prohibition of such discharge. That projectiles 
should not be launched from balloons against undefended 
or unfortified places would accord with the present laws 
of war and would prevail even if there were no conven- 
tion in regard to balloons. 

The projjosition tliat aerial warfare be prohibited al- 
together. Uf) being a first practical step toward the limita- 
tion of armaments, was not sufficiently supported to se- 
cure adoption in 1907, and since that time much effort has 
been devoted to the improvement of air craft. Few large 
states have ratified the declaration prohibiting the dis- 
charge of projeeliles and explosives from balloons. 
Among the states that have ratified the declaration are 
the United States, Great Britain, and France. Like the 
other conventions, this declaration is not binding except 
among contracting states. Italy made use of air craft in 
the war with Turkey in Trii>oli. Most of the large states 
have constituted aerial corps in connection with their 
other forces. 

The Hague C'onference of 1899 agreed upon a declara- 
tion prohibiting the use of projectiles, the sole object of 
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which is the diffusion of asphyxiating or deleterious 
gases. 

The declaration has not been signed by the United 
States, though it has been signed by the other States rep- 
resented at the First Hague Conference, The American 
delegation at the First Hague Conference, 1899, opposed 
this declaration, and Capt. (Admiral) Mahan states these 
reasons: 

These reiisuiiB were, briefly ; 1. Tbat uo sLell emitting such 
gasea la us yet \a prnctical tiae or bas undergone ndequutc experi- 
ment: coiiaequenCly. a vote tiikeu now would lie tHken in igDornnce 
of the facta as to wlietlier the reeiills would be of u decisive cbnr- 
acter or whether injury in excess of thiit uecessiicy to attain the 
end of wurfnre — tbe immecllnte disiibliDg of the enemy — would 
be inflicted. 2, Thnt tbe reprOHCb of cnielty jiud perfidy, ad- 
dressei) :igiiinst tbese supposed sliella. whs equally uttered for- 
merly ngiiiiist tlreurms iiud tor|)edoes. both of which nre now em- 
ployed without scruple. I'litll we knew the effects of such 
ssphyxiutlni; shells, there vviis no siiyluf; whether tbey would be 
more or \een merciful than missiles now permitted. 3. Thnt It 
wiLS illogical, und not demonstrably huniiine. to be tender iibout 
asphyxliitlng men with gns, when ull were prepared to admit that 
It WHS allowiible to blow the bottom out of an ironclad at nililnlgbt, 
throwing four or five hundred Into the sea. lo be choked by water. 
with acurcely tbe remotest cliiince of escape. If, und when, a shell 
emitting aspbyxhiting gnses atone has been successfully produced. 
then, and not before, men will be able to vote IntelHgenlly on the 
eubject jHolls' Pence Conference, p. 404.1 

To these reasons of Admiral Mahan might be added the 
fact that even when projectiles may discharge gases which 
may be deleterious or asphyxiating, it is very difficult to 
prove that this is the " sole object " of the discharge. The 
lyddite shells which have been used diffuse asphyxiating 
gases, but that is not the sole object in the use of this high 
explosive, and its use is not regarded as contrary to law. 
The same has been said in regard to melinite and roburite. 

Another restrictive declaration of the First Hague 
Conference, 1899, related to bullets with a hard envelope. 
In this declaration "the contracting parties agree to ab- 
stain from the use of !)ullets which t'xpand or flatten 
easily in (lie human bo<ly. such as blllIe^^i with a hard en- 
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velope which does not eiitiiely cover the core ov is pierced 
with incisions." 

This declaration, also, the United States has not signed, 
though the other 25 States represented at the Conference 
have signed. The United States opposed the form rather 
than the purpose of the declaration. 

Torpedoes. — Torpedoes were objected to in early days 
of their use as contrary to the principles of humane 
warfare. It was claimed that these constituted a hid- 
den danger, to which an enemy should not be exposed. 
The subject of regulation of the use of torpedoes has 
been generally considered with that of the use of sub- 
marine mines with which in many respects, except that 
of movement in a certain direction, they are similar. 
The discussion- of the principles relating to torpedoes 
may, therefore, be coupled with tiiat of mine'j. 

Mines. — The Naval War College in l!t05. International 
Law Topics, Topic VIIT, pages 1*7 to iri3. gave atten- 
tion to the general subject of use of mines, and Inter- 
national Law Situations of 1908, Situation V, pages 98 
to 113, gave considerable attention to the use of mines 
for blockading purposes. The discussion of the confer- 
enct' in 1008 seemed to lead to the conclusion that mines 
whouid not be used for the maintenance of a >triclly coiu- 
merciul blockade. 

Report to IlmjHe Conference, 1907. — The reporter of 
the committee having in charge the question of formula- 
tion of regulations foi' thi> use of mines at The Hague 
in 1907 said, in legnrd lo submarine mines: 
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mlnea aniarrteB lil oil In navigation iiaclflgue dolt pouvolr compter 
aur UDe libre circulation, 11 faut. IcI encore, avoir recoura & une 
limitation dana le temps, c'eat'IL-dlre A une limitation du temps, 
[leudant leqnel la mine esc dangereuse, ce qui serait possible, 
gr&ce aux iuveatloDS te^tiniqiiea modemes. On a ^galement pu 
d^der unanimement ; 

Que toute mine amnrr^es doit etre constnilte de fagon & deve- 
nlr iDoffeosive dans le cas oQ, rompunt aes nmnrrea. elle Irait 
flottter librcment. 

Far cctte beureuse comblualson dea llmltutlous apport^ea quant 
ft I'espHce, Bvec les coudltious techniques, que uoua venons de 
meationner, utt progr&s tr&s sensible n 616 effectug sur I'^tat 
actuel des choses, A plusleurs reprises on Qt Dotammeut ressortir 
le grand progrSa que constltuerait, vla-d-vls de la altuatlou actu- 
elle, I'obligatlon d'emplojer des mines amorr^es, qui devlennent 
Inoffenslves auasitOt qn'elles nurnient rompu leura nmnrrea. 

(4) Ces dispositions sont encoi-e compiet&es par dea rfiglea, 
egalemt'ut votfes & ruiuinlnilte et ftabliasant I'obligJition des 
£tat8, i|iil euiploiei'alinit des niiiiei^ aniurrfes. iioii seuleiuent de 
prendre toutea les mesures de pr<k:autlons posalblea. uotnminent 
en signalant les regions dnnge-rcuses (article 6) mills aussl d'en- 
lever. A la Hu de la guerre, les mines amiirr^s qii'on iiuralt 
placees et, en tout ens, ile pourvoir, dans la niesiire du ]>osslble. ft 
ce que les mines cmploj-^s devleunent inofTenslves apr^s im lni>a 
de temps Ilmll6, nfln qn'elles ue resteut pas dangereuses long- 
temps apr6s la fin de In guerre. 

(5) Entln, des dispositions triniaitoirea, engngennt ft appllquer 
ces rtgles de plus tOt possible et donnant en iiiSme l3ui|>s les 
dClala n^esaalres pour la transformation dn materiel exlstnnt. 
atnal que le v<bu de voir ivprendre la queatiou. avant respiration 
du tcrme. forc£ment assei court, pour leqnel la convention pour- 
ralt ^tre conclue out pu ralller rassenllment g^n^ral des Il^tBtH 
reprgsent^s au ComllC d'Rxanien. (neusi&me Cont4renee de la 
PaiK. Tome III. p. 373.) 

There was a marked difference of opinion in reprnd to 
the use of submarine mines, some States favoring an ex- 
treme limitation, others a wide freedom, 

Germany. — The German delegation at The Hague Con- 
ference in 1907 opposed the British idea of liniitatifm as 
being too strict. Marschall de Bieberstcin said: 

La IMI^gntion nllcmniide s'est vue dans le nfcexslt^ de 
a'opiwser IL une griiiide partie des disiwsltlous vlsiint il rcstreindre 
I'emplol des mines. Je tlens a expliquer en pou de mots la portCe 
de DOS rfservca et notamment 4 d^Iendre notre :ittitiide contre 
cette Interpretation qu'fl I'exceptlon des restrictions que nous 
acceptonB. nous demiindons une liberty illlniitfe pour remplol de 
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ces eugluB. Nous n'avons pas I'Intentlon, poor me eervlr d'uue 
expression de M. le Dei^guS de Grande-Bretagne "de aemer t 
profuBlon dee mines dans toutes les laers." 

Ce ii'est pas le cas. Nous ne sommes pas d'avis que tout ce 
QUI n'est pns expressCment prohlbf, est permls. 

Ud belllg^raut qui pose des nilues, assume uue reaponaabllitS 
tr£s lourde envcrs les neutres et la navigation paclflque. Sur ce 
point nous Bommes tous d'accord. Personne n'aura recours A ce 
moyen snns des raisons milltalres absolument urgentcn. Or. lea 
actes milltalres ne aont pas r^gla unlquement par lea stipulations 
du droit Inteniatloual. II y a d'autres facteurs: la conscience, le 
boo sens et le sentiment des devoirs Imposes par les principes de 
rhuoianlte seront les guides les plus surs pour la condulte des 
marlns et constltueront la garantle la plus efflcace contre des 
abua. Lea ofllclera de la marine allemande. je le dia & vols hatite, 
rempllront toujours. de la manlSre la plus stricte, lea devoirs qui 
dScoulent de la loi non-&?rlte de Tbumanit^ et de la civilisation. 

Je n'al pas besolu de voua dire que je reconnals entl^rement 
I'importance de In codiflcntlon des r&gles & sulvre dans la guerre. 
Mais II faut blea se garder d'4dlcter des r^les dont In stricte 
observation pourralt etre rendue impossible par la force des 
cbosps. II est de premiere importance que le droit international 
maritime que nous voulona cr^r ne contlenne que des clauses 
dont re^Scutlon est mllltHlrement possible, m^me dans des clr- 
constnnces esceptlonnelles, Autrement 1c respect du droit seralt 
amolndrl et son lUitoritC seralt fibranlPe. Aussi nous paralt-ll 
preferable de garder ft present une certalne reserve en attendant 
que daiis cinq ans on aolt mleux en mesure de trouver une solu- 
tion qui soit acceptable pour tout le monde. 

Mais pour douner la preuve serleuse que la Delegation alle- 
mande contrlbuern volontlers ft toutes les mesures ncceptnbles qui 
peuveut rasaurcr I'opiulon publlque, elle se declare prPte ft inter- 
dlre pour cinq mis, c'est-ft-dlre pour In duree de celte convention, 
tout emplol de mines non-amarrees. Elle propose done de rem- 
placer I'alin&i 1 du premier article par les mots: "11 est tnterdit 
pour une dur^e de ciuq ans dc placer des mines nutomatiques de 
contact iion-nmiirrees. (Ibid., p. 382,) 

Discussion at The Hague, 1907.— The, discussion at The 
Hague in 1907 and the votes showed a wide divergence 
of opinion upon the subject of regulating the use of 
mines. China pointed out that many ships, with their 
crews, Iiad been lost in wafers about China by reason of 
mines which had been placed during the Russo-Japanese 
War and that iinanchored mines formed a dangerous 
men!i,ce to poacefii! shipping. 
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The report of the committee said: 

D'un autre eOW, I'on devalt ee rendre compte du fait Incontes- 
table, que l«s mines sou a- marines constituent un moyen en guerre, 
dont on ne aaurait ni eap^rer ni peut-^tre d^slrer, dans I'lnt^rCt 
meme de la pnlx, la prohibition absolue : moyen aurtout de defense, 
peu coQteui et trCa efficnte, eitrtmemeut utile pour protCger dee 
cOt^s ^tenduee et propre k Opnrgner dee dEpenses considErableg 
qu'eslge rentretlen de grandea marines de guerre. Certea, la 
defense Id^a'e dee cOtea. la dMeuse qui ne pent jnuiaU produtre 
d© dommage aus navlres paclflqnes, est celle que Ton obtlent par 
des uilnea Bxea qui fiolatent au moyen de I'filectrlcltfi. Mais 
I'emplol de pureilles minea est uScessnlremeut limits b. la vlclnltfi 
de la terre, et lA encore il n'est paa tonjours possible nl aufflaant 
C'eai dire que 1es mines automatlques de contact aout une arme 
indispensable . Or, viser & une prohibition absolue de cette arme, 
seralt par cons^uent demander I'imposslble ; 11 faut se borner il 
en r^glementer I'emplol. (Ibid., p. 398.) 

Hague convention, 1907. — At the Second Hague Con- 
ference a convention was adopted relative to the laying 
of automatic contact submarine mines. The essential 
regulations of this convention are as follows : 

Article I, it Is forbidden : 

1- To lay unanchored automatic contact mines, except when 
tbe; are so constructed as to become harmless 1 hour at most after 
those wbo laid tbem have lost control of them ; 

2. To lay aucbored automatic contact mines wblch do not be- 
come barmleas as soon as they have brotcen loose from their 
moorings ; 

3. To use torpedoes which do not become harmless when they 
have missed their mark. 

Abt. 2. It Is forbidden to lay automatic contact mines off the 
const and [lorts of the enemy, with the sole object of Intercepting 
commercial shipping. 

Abt. 3. When anchored automatic contact mines are employed, 
every possible precaution must be taken for the security of peace- 
ful shipping. 

The belligerents undertalce to provide, as far as possible, that 
these mines shall become harmless within a limited time, and, 
Fbould they cease to be under surveillance, to notify the danger 
iiones as soon as military exigencies permit by a notice to marl- 
I'ers, which must also be communicated to the Governments 
through the diplomatic channel. 

Abt. 4. Any neutral power which lays automatic contact mines 
off Its coasts must observe the same rules and take the same pre- 
cautions as are Imposed on belligerents. 
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The neutral power musC liifarm niariuere bj a notice Issued iu 
advance, wliere automaCIc cooCnct mines will be laid. Tbls notice 
must be cooimuDlcated at once to the Governments through the 
diplomatic chnnuel. 

Abt. 5. At the close of the war tiie contracting poweia under- 
iDke to do their utmost to remove tbe mines which they have laid, 
each power removing Its own mines. 

As regards anchored iiutoinatlc contact mines laid b7 one of the 
belligerents off the coast of the otber, their position must be noti- 
fied to the otlier party by the power which laid them and each 
[lower uiuBt proceed with the least possible delay to remove the 
mines In its own waters. 

Art. 6. The contracting iiowers which do not at iiresent own 
l«rfected mines of the type contemplated iu tlie present con- 
vention and which, consequently, could not at present carry out 
the rules laid down In articles 1 and 3, undertake to convert the 
materiel of their mines as soon as possible, so as to bring It Into 
conformity with the foregoing requirements. 

The report of the commission of The Hague Conference 
which had the matter of submarine mines under consid- 
eration admitted that it had not reached more than a 
tentative and conditional conclusion. 

The position of the Naval War College on the use of 
mines, as set forth in the International Law Topics of 
1905, pages 147 to 153, was presented to The Hague 
Conference (Deuxifeme Conference de la Faix, Tome III, 
p. 384-387) . This position was stated in the War Col- 
lege conclusion in 1905 as follows : 

1. Unanchored contact mines are prohibited, except those that 
by construction are rendered Innocuous after a limited Ome, cer- 
tainly before passing outside the area of Immediate beUigerent 
activities. 

2. Anchoi'ed contact mines that do not liecome innocuous on 
(;etting adrift are prohibited. 

3. If anchored contact mines be used within belligerent Juris- 
diction or within the urea of immediate belligerent activities, due 
precaution shall be taken for the safety of neutrals. (Interna- 
tional Ijiw Topics. 1005. p. 147.) 

LtmitatioTis of convention relative to submarine 
mines. — It should be pointed out that the convention ne- 
gotiated at The Hague in 1907 places practically no re- 
striction upon the use of mines by stat&s whicli have not 
mines of late models which conform to tlie requirements 
of the convention. Under such circumstances it is diffi- 
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cult to prohibit th© use of any kind of a mine by a state 
because no inventory of mines possessed by different 
states lias been made. 

The restriction purporting to prohibit commercial 
blockade by mines can be easily evaded by alleging other 
reasons, which might in most cases exist. 

Besides, several of the great powers liave made reserva- 
tions in regard to this convention which limit its opera- 
tion. 

There is no reflation in regard to the laying of mines 
in straitji. Straits are sii|}posed to be open to innocent 
passage of neutral ships. If the area of jurisdiction of 
marginal sea i^ increased the jurisdiction over wider areas 
in the nature of straits is granted and a possibility of 
more extended use of mines arises. 

Institute of I Jiteriiatlonal Law, 1910-13. — The Institute 
of International Law consideretl the question of regula- 
tion of the use of mines at the sest'ion at Paris in 1910 
and at Madrid in 1911. The vote of the Institute finally 
enunciated the following articles as suitable for the regu- 
lation of the use of mines: 

A.— ARTICLES VOT£s k FABIB. 

AxticLK 1. II eat interdlt de iilacer eu pleiu mer dea tulnes anto- 
luatiquea de contact, umarrfie^ ou noti, la question des minea A 
commande Cleclrlque etant rfeiervte. 

Abt. 2. I>es belllg^runts peuveut placer des mines dans leurs 
eaux terrilurlutes et dans celles de rciiiiemi. 

Muls It Icui' est iutci'dit. nirime ilans ccs eiiux terrltoriales : 

1°. lie iJliicer dea mines nuComutlquea de contact nou amarrSeB, 
a nioltiH iju'elles ne sclent consliiiltes de uiunlSre il devenlr inof- 
feiislvoM. uiie lieurc itn niaxininni iii'ri^s que celul qui lea a pIncteB 
KW aura iieiilue It* coutrule. 

2". De placet' den iiiliiea de c»iitact auian'Oes qui ue devlennent 
IMS InotTeuxlvea di>K qu'ellca auront rouipu leurs amarrea. 

Akt. '■>■ II est iiiterillt de f:iii-c usuge. iiussl bleu dans les eaux 
terrltorliile.- qu'pii plplne mer. de mrpillea qui ne ileviennent pna 
InofTeuaivca l<>ra(|u'u1tes aurout imiuque leur but. 

Akt. 4. I'll belllg^rant ue jwut placer dea mines devaut les eOtea 
et les iiorts de hoii adversnire qu^ pour des buts luivais et nilll- 
tiilres. li lui est intenlil de lea y pl:icer p>tur Waljllr .m malntenlr 
uti bil)cn^< de i 
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Abt. 6. Loreque les mines automatlques de contact, uuiarr^es on 
nou amarr^es. sont employes, tnutes lea prScaotlons dolvent etre 
prises pour la s£curit(^ de ta navigation paclfique. 

Lea belligfrauts pourvolront notaniment k ce qu« les mlnea de- 
vlenneut inolTenslves aprSa un laps de temps Umlte. 

Dans le cas oil tes ulnea cesseralent d'etre survelll€es par enx, 
leB belUgSrants algnaleront les regions dungereuses, auBsltOt que 
les exigences oillltalres le permettront, par un avla & la navigation 
qui devra etre auxsi conioiimlque aux Gouvernemeots par la vole 
diplomatique. 

B. — ABTICLBS VOT^S A I.A BE&8I0N DE MASBID DE ISll. 

Abt. 6. L'fitnt neutre pent placer dea inlneB dans ses eaux terri- 
torlates pour la defense de sa ueutralitS. II dolt, en ces cas, 
observer les memes regies et prendre les memes precautions que 
celles qui sont Imposees aux belllgerants. 

L'£tat nentre dolt falre connaltre & la navigation par un avis 
prealable les regions otl seront placees les mines automntlques de 
contact. Cet avis devra etre communique d'urgence aux Gouverne- 
meots par la vole diplomatique. 

Art. T. La question du placement de mines dane les detrolts est 
rfiservec, tant en ce qui conceme lee neutres que lea belUgerants. 

Abt. 8. A ia fin de la guerre, les fitata belllgerants et neutres 
feroQt tout ce qui depend d'eux pour enlever, chacun de bod cOt€. 
!es mines qu'lls auront pliicees. 

Quant uus mines uutomatlques de contact amarrSes que i'un 
des belllgerants aurnlt lalssees sur les cCtea de I'autre, I'emplace- 
ment en sera uotlde & I'autre partie par r£)tat qui les aura poshes, 
et cliaque £tat devra proceder, dans le plus bref deiai. A I'enlSve. 
ment des mines ijul se trouvent dnns ses eaux. 

Les £:tats belllgerants et neutres auxquels Incombe I'obli gallon 
d'enlever les mines upr^s la Qa de la lutte devront faire connaltre 
la date & laquelle I'enievement de ces mines sera terming. 

Art. 9. La violation d'une des, regies qui precedent entralne la 
responsablllte de I'lStat fauUt. 

L'£tat qui n pose la mine est Jusqu'll preuve contraire presume 
faufit. 

Cette responsablllte pourra ftre Dilse en Jeu, meme par des 
partlcuHers, devant le tribunal International competent. (An- 
nualrede Droit International, vol. 24, pp. 301, 302.) 

The Institute of International Law also considered the 
question of regulation of the use of mines in the session 
of 1913. A project had been laid before the Institute 
in 1912 in practically the same form aa the rules voted 
in 1911. In 1913 question was particularly raised in 
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regard to the text which appeared as article 8 in 1911 and 
as article 27 of the manual proposed in 1913, 

The discussion of this article led to an amendment. 
The report says : 

L'nlluOii flual tlisnit: " Les f:tatB belllg^rants auxquels Incombe 
robllgfttioii d'enlever lea mines npres la fln de )a lutte devront faire 
conmiilre In diitu A Itiquelle I'cnICveuient lie ces mlueB sera terming." 
Lea dernlers uiota de cette disimsitloa ^talent ampblbologiques. 
Quelle est exucteuent lit notification prescrite par I'lillnGn? Leu 
fitala sont-il8 tenus d'annonoer a. I'avauce que renlSvement des 
mines sera terniln& d'lcl tel ou tel dOliii ; ou leur suOlt-il, une fois 
(jue cet enlSsement a &tf (erniinf, de fnlre connnttre qu'il en eat 
aiDsi? M. Hagenip a done demand^ que le teste solt corrigS de 
nianl6re qu'il ne pnisse plus prater h diacuaalon. I^ Commission 
s'eat rang^e k ropinion de M. Hngerup. malgrg les reserves que M. 
Edounrd Ro'in Jaeqneniyns a cm devoir fnire sur In conipC'tence 
de In fiminilssiiin pour falre sublr un ohauRpment ft iiiie r630lutlon 
iiiiRHl r^'oniiiiHit viiife piir I'Instltut : eile ti estinif qu'li s'aglssnlt 
id d'un GclalrclasfUieiit et uon d'une modification. 

Quel sens coiiveualt-ll de douner iiu texte de lartlcle 27? Deux 
ptojxieillons out f-tS, ft cet Cgard, aoumisea ft la Couimis^on. 
I/nne. prf'Sentfe par MM. Ilollnml et KaufuiHiin. Imposait aui 
pulBHaiicfa une double ncjtllii.':itioii : notlficntion pour falre con- 
aaltrc le commencement et le deiol npproslnintlf de I'enievement 
des mlikes, notlflciition pour annoncer que I'enl&vemeDt eat effee- 
tlvement termlnC. I/autre. llbellPe par M. Hagerup. n"exlgealt dea 
Puisfiances qu'ime seule notification, une fola que I'enievement dee 
mines eat ternituC. C'est cette dernlSre propoalllon que In Commis- 
sion a adopts. II lul a paru que la notification d'un d&lal approxl- 
matif pour Teiiievement des mines aerait plua dangereuse qu'utlle: 
rfttat qui fait connallre son Intention de procMer ft I'enievement 
des mines daiia iin certain d^lal ne peut. en effct. jamais anvolr. & 
riilson des dlflieuKf's InLCrcnfea ft cet enlevement, si effectl semen t 
II iiuni lieu an Icrmc Ind1qu6: en attendant, et raalgr^ la notifica- 
tion. In navlgalion denieurera done p^rllleuse. II serait bon. 
cei)eudnui, que !es fttnts ue fnaaent pas trop longtemps attendre 
renlSvement doa mines: pour bien marquer cette ld4e, MM. Paul 
Fnucbllle et Hngerup nvnient propoa* de dire que "lea £tats 
auxquels Incombe I'obllgatlon d'enlever les mines aprSa In fln 
de la lutte devront falre connnttre la date ft laquelle renl^vement 
des mines est terming " ; en Imposant I'lndtcatlon de la dale, on 
s:iurn si In notification n sulvl immfdtatement renlSrement dea 
mines et s'ii a Ot^ procMi^ ft celul-cl asaez tOt apr^s la fin de la 
hitte. MbIs M. Edouard Rolin Jaequemyns a fait observer que 
les mots " !a date" se r^ffralent plutOt Qu futur qu'au pass^. 
IM Commission a. dds lora, d^ld6 d'lnacrlre simplement que la 
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notlflcatlou sera falte "dans le plus bret dSal poeslble" et qu'elle 
ludiquera que I'eal&vement dea mines aura 6t6 termini " dans la 
mesore du possible." I.a rMactlon de I'alinte voCte par la Com- 
mlsslOQ a, en cons^uence, 6t6 la eulvante : " Lee fitats bellig^rants 
auxquels incombe I'obligation d'enlever lea mines apr^s la fin de la 
lutte devront, dans le plus bref dSlal possible, faire connattre que 
I'enl&vement de ces mines a 6t6 terniiuf duns h\ niesure du 
possible. 

In 1911 the regulation of the use of mines controlled 
by electricity was reserved. In 1913 mines of this class 
were not mentioned. 

Resume. — The discussions at the Naval War College in 
previous years and printed in the International Law Situ- 
ations, 1905, pages 147 to 153, and 1908, pages 98 to 113, 
furnish a general view of the subject. The discussions 
at The Hague show the views of various states and the 
conclusions of the Conference of 1907. The propositions 
before the Institute of International Law and the discus- 
sions upon these sliow the progress of opinion, which 
seems to be toward greater restrictions. The movement 
in this direction seems also to be sanctioned by the rep- 
resentations made by governments from time to time. 

The general attitude seems to be that, while war must 
be pursued vigorously, the effects should be such as con- ' 
duce to the military end and that the conduct of war 
should be, with all regard for life and properly, consist- 
ent with military necessity. Certain rules have bi-en gen- 
erally approved; others are in the process of development. 

Conclusion. — Having regard to the regulations adopted 
at The Hague and to regulations which have seemed to 
meet wide approval, the following regulations in regard 
to means of injuring the enemy in maritime war may be 



Means of injuring the enemy : 

1. " The right of belligerents to the choice of means of 
injuring the enemy is not unlimited." 

2. It is forbidden — 

(a) To employ poison or poisoned weapons or projec- 
tiles whose sole object is the diffusion of asphyxiating or 
deleterious gases. 
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(J) To employ arms, projectiles, or material of a na- 
ture to cause unnecessary suffering. 

3, Torpedoes and mines: 

(a) It is forbidden to use torpedoes which do not be- 
come harmless when they have completed their run. 

(i) It is forbidden to lay mines in the high seas except 
within the immediate area of belligerent operations. 

(c) It is forbidden in the high seas and in marginal 
waters of the belligerent (1) to lay unanchored automatic 
contact mines except when they are so constructed as to 
become harmless one hour at most after those who laid 
them have lost control of them; (2) to lay anchored au- 
tomatic contact mines which do not become harmless as 
soon as they have broken loose from their moorings. 

(d) A belligerent is forbidden to lay mines off the 
coast or before the ports of the enemy except for strictly 
military or naval purposes. 

It is forbidden to lay mines in order to establish or to 
maintain a commercial blockade. 

(c) When mines are employed every possible precau- 
tion must be taken for the security of peaceful shipping. 

The belligerents undertake to provide as far as possible 
that these mines shall become harmless within a limited 
time, and, should they cease to be under surveillance, to 
notify the danger zones as soon as military exigencies 
permit by a notice to mariners, which must also be com- 
municated to tlie governments through the diplomatic 
channel. 

{/) At the close of the war the belligerent states under- 
take to do their utmost to remove the mines which they 
have laid, each state removing its own mines. 

As regards anchored automatic contact mines laid by 
one of the belligerents off the coast of the other, their i>o- 
.sition must be nolified to the other party by the state 
which laid them, and each state must proceed with the 
least possible delay to remove the mines in its own waters. 

The belligerent states upon which the obligation to 
remove the mines falls after the end of the war should 
as soon as possible give notice that the mines have so 
far as possible been removed. 
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How should the conversion of private vffisels into ship^ 
of war and reconversion be limited? 

CONCLUSION. 

Article 1. A private ship converted into a ship of war 
can not have the rights and duties accruing to such ves- 
sels unless it is placed under the direct authority, imme- 
diate control, and responsibility of the power whose flag 
it flies. 

Art. 2. Private ships converted into ships of war must 
bear the external marks which distinguish the ships of 
war of their nationality. 

Art, 3. The commander must be in the service of the 
State and duly commissioned by the competent authori- 
ties. His name must figure on the list of the officers of 
the fighting fleet. 

Art. 4. The crew must be subject to military disci- 
pline. 

Art. 5. Every private ship converted into a ship of war 
must observe in its operations the laws and customs of 
war. 

Art. 6. A belligerent who converts a private ship into 
a ship of war must, as soon as possible, announce such 
conversion in the list of ships of war. (Hague Conven- 
tion relative to the Conversion of Private Vessels into 
Public Vessels.) 

Art. 7. Conversion of a private ship into a ship of 
vrar is not to take place except in the waters of its own 
State or of an ally or in the waters occupied by one of 
these. 

Art, 8. A vessel converted into a ship of war retains 
this character to the end of the war. 

Art, 9. These provisions do not apply except between 
contracting powers, and then only if all the belligerents 
are parties. 

NOTES. 

Conversion from private to public vessels in time of 
r. — The presentation of this subject as Situation VI of 
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the Naval War College, International Law Situations, 
1912, pages 159 to 195, makes it necessary only to refer to 
those pages for a general account of the subject of con- 
version. 

It is there shown that the Second Hague Conference, 
1907, in the convention relative to the convei-sion of mer- 
Hiant ships into wai"ships was concerned with the na- 
tional control, evidences of character, command, disci- 
pline, conduct, and notification of conversion of a ship 
already converted, but not with the subject of conversion 
itself, the question of time, place, etc., of conversion re- 
maining entirely outside the agreement. 

At the International Naval Conference at London in 
1908-9, after long discussion and many attempts, the 
naval powers were unable to reach an agreement. (Int. 
Law Situations, 1912, pp. 174-190.) 

In the preliminary opinions of the memliers of the 
Institute of International Law in 1912, as iit the inter- 
national conferences of earlier years, there seems to be a 
considerable difference of opinion. 

The matters already agreed upon nt The Hague in 1907 
seem to be generally satisfactory, though needing revi- 
sion in minor particulars. The Hague rules do not, how- 
ever, touch the main points of controversy, particularly 
the matter of the place of transfer. It seems to be gener- 
ally admitted that conversion from a private vessel to a 
ship of war may not take place in neutral jurisdiction. 
It seems also to be generally admitted that suHi a transfer 
is permitted in the jurisdiction of a belligerent or of an 
ally in war. The main question is, therefore, in regard 
to conversion on the high sea. One thing is evident, that 
if conversion on the high sea is permitted there will be 
an element of uncertainty in i-egard to the status of some 
vessels. This uncertainty may lead to controversies, or, 
in order to avoid these, neutrals may be obliged to assume 
duties from which they should be free. If neutrals are 
burdened with additional obligations, it will be natural 
for them to impose more stringent regulations upon the 
use of their ports. This procedure might much more 
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than counterbalance any advantage obtained through 
.conversion on the high sea. That rights and obligations 
should be definite and clear is one of the ma,in aims of 
modern regulations. 

Conversion from public to private vessels. — As the pri- 
vate vessel may receive less severe treatment than a pub- 
lic vessel if met at sea by an enemy, there would be an 
inducement to convert public vessels into private vessels 
whenever possible. If all innocent private property at 
sea, including private vessels, should be exempt from 
capture, the inducement might !« much greater. 

It has been generally argued that a belligerent would 
not transfer a vessel to private control in time of war 
except with a view to obtaining a military advantage, 
and in consequence such transfers should not be recog- 
nized as valid. The transfer from private to public con- 
trol would probably be for military advantage, and the 
vessel transferred would become liable to treatment as 
a vessel of war. The transfer from public to private con- 
trol might relieve a vessel from these risks. 

Reconversion. — At The Hague Conference in 1907 it 
was proposed that a vessel converted from a private ves- 
sel into a public vessel should remain a public vessel dur- 
ing the war. This proposition was advanced by Austria- 
Hungary. Japan did not wish the right of reconversion 
to be denied, but was willing to propose that both con- 
version and reconversion be limited to ports under na- 
tional jurisdiction. (Deuxi^me Conference de la Pais, 
Tome III, pp. 745, 1014.) 

The question of conversion and reconversion was again 
discussed at the International Naval Conference in 
1908-9, but no agreement could be reached. 

The proposition submitted for consideration of the 
Institute of International Law in 1912 and 1913 was: 

Abt, 12. Une nnvire milltalre ne peut, tnnt que durent les ho8- 
tlllt^E, ^tre transform^ en oavlre public ou en narlre prlv6. 

Regulations proposed to Institute of International Law, 
191^ and 1913. — The report presented to the Institute of 
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International Law in 1912 and amplified in 1913 sug- 
gests the following regulations in regard to conversion: 

Art. 4. Transformation des navirea publics et privia en navtre» 
de ouerre. — Aucun navire prlv£ ttRnsform^ en navlre de guerre 
ne peut avoir lee droits et lea obligations attaches ft cette quallU 
e'll n'eat place sous rautorlt* directs, contrOle ImmMlat et la 
reaponsabillt^ de la Pulssauce dont 11 porte Ic pavilion. 

Abt. S. Les oavlres trausformSB en navlree de guerre doiveut 
porter lee algnes extSrleure dlstlnctifs des narlres de guerre de 
leur nationality. 

Abt. 6. Le commandant doit Otre au service de I'iStat et dOmeut 
conunisaionn^ par lea autorlt^s comp^tentes; son nom dolt flgurer 
aur la llste des offldera de la Qotte mtlitalre. 

Abt. 7. L'^gulpage doit Mre soumis anx rSgles de la dIscipllDe 
mllitalre. 

Abt. 8. Tout nnvlre trunafornit eii iiiivii-e de guerre est tenu 
d'observer dana aes operations lea lois et coutumea de la guerre. 

Abt. 9. I^ bliUgerjint qui transforme un navire en navlre de 
guerre doit, le plus tOi iiossible, menllonner cette transTormatlon 
Bur la llste des bAtiments de ea Hotte mllitalre. 

Abt. 10. La transformation d'un unvire en utivlre de guerre ne 
peut etre falte qu'en plelne mer, diins lea eau.t des £;ta(a belUgfe- 
rants ou d'un fitat alli6, ou enflti clnne cellea occupies par les 
troupes de I'un ou I'nutre de cea fllats. 

Abt. 11. Le navlre transforme en navlre de guerre conservera 
ce caractere pend.int la durte des hostllltes. et il ne pourra pendant 
ce temps etre ft nouveau transform^ en nnvlre public ou en navlre 

The regulations proposed to the Institute of Interna- 
tional Law and submitted to a committee were not much 
changed in committee. The discussion showed that there 
is a growing opposition tn conversion on the high sea. 
The committee admits that there is a general consensus 
favorable to permitting conversion within the waters of 
the belligerents or of their allies or within waters under 
their control. This consensus did not extend to the per- 
mission to make the open sea a place for conversion. The 
discussion of the subject was full and showed the drift 
of opinion and the main arguments upon both sides of 
the question. The summary of this discussion is of suffi- 
cient importance to warrant consideration: 

MM. Ilagerup. Holland et Edouard Holin Jaequemyns se sont 
opposf!) il cette Iranaformatlon, et cela pour un triple motif: 
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1". Ln transformation eii hiiute iiier n qnelQiie bose i i choquc 
la loyautS. 2°. Elle sern uue source de surprises et de dangers 
poor lea neotres qui out intCret k siivolr fl, I'nva ce qoels la Ires 
peuveot exercer ft leur fgard lea droits d'uti belligfir t 3 II 
est difficile d'admettre qu'un uavlre mtirctaand sortant dun jort 
neutre oQ il s'est ravltaiue — ce qu'il n'aurait pu falre sll avalt 
ete UD navire de geurre — pulsse, uussltOt en mer, uetire il profit 
les avanlages dont 11 a joul en port neutre i(our se transformer et 
se llvrer k la capture. Ces arguments n'fitalent pas wins rSpIlque: 
1°. L'lntCrPt des nentrcs & connaltre a I'avance de quels nnvires lis 
sont exposes fl sublr la vfslte [icut etre i'atlsfalt par des niesurea 
de piibliclte. En teufps de guerre, la plus grande clrconspectlon 
s'impose. d'ailleurs, aux navires neutres. Les neutres (lui trans- 
portent de la contrebaiide de guerre saveni, an surplus, toujours A 
quels riaquew ils s'exiwsent. 2°. Pour empeclser qu'un navire 
marcband n'abuse, par sa transformation en ptelne mer en b&tt- 
ment de guerre, des avantages qu'll a re^us duns un port neutre. 
II n'y n qu'k rendre les £tats neutres respon^ables des dommages 
causes p:ir les navires dont la transformation eOt 616 Impossible 
Sana les approvisionneDieuts effectu6s en port ueiitre. (1) II y a. 
au contraire. au point de vue des prlnclpes jurlrtlquea, un motif 
dea plus sSrieux poor adriiettre la tranafonnatiou sur la baute 
mer : la transformation constltue un iiete de sonveralnetS, or rlen 
ne e'oppose dans la mer ouverte k I'exerclce de la souverainetft 
des fttats ft I'^ard des navires irartant leur pavilion; II faudralt 
des raisons trSs graves pour Interdlre au belUg^rant I'exCcutlon 
de oet npte de souveralnet6 qui dnns certnlnes occasions pent *tre 
pour lul d'una Incontestable ntllltfi. C'est ce motif que M. 
Sti'lsower ti loniniement d6veloppf. Et son argumentation paratt 
avoir convaincu la Commission. En effet. .M. Holland lul ayant 
demand^ de supprlmer dans I'artlcle 10 ce qui a trait ft la tnins- 
formatlon en plelne mer, elle s'j- est refusfe. mals seulenient |iar 
quatre volx contre trois. 

Est-ce a dire qne la trnnsforninlion sur hi baute mer ne doive 
]ins 6ti'e Eoimdse ft certalnes regies spC'Clales? SI les arguments 
en faveur de la non transformation n'ont pas sembI6 d^lslfs ft 
la Commission, lis ne lui out pas paru, cependaot. d^nuSs absoiu- 
meiit de valour. Detix de ses nienibres se sont dSs lors efforces 
d> falre droit en proposant une rfglementatlon partlcullPre de la 
tTEiusfortnatlon en plelne mer. 

Afln d'emtif'cber qii'un navire de commerce belllg^rant n'abuse 
de I'hospitullte en port neutre jiour se cbimger aussitOt aprfts en 
bflllmeut de guerre, M. Strlsowor a proiMisC qu'un d61nl fQt flx4 
entre In sortie du navire bors dii port neiiire et le moment oil JI 
pourra se comporter en navire de guerre : la transformation falte 
en plelne mer ne devlondra effective qu'ft I'explratlon de ce d61al. 
II a. en cons^nence, pr^sentO lo texte siilvant conime second 
allnPa de I'articlc 10: "Iiorsque le bfitinipni a qnittfi tm port 
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, la transformation en plelne luer n'est vnlable iju'apr^s 
n deiiii de . , . jonrs." Mais la motion de M- 
Strisower a 6t6 rejet^ par trois voix contre deux et deuK 
abstentions. 

M. Paul Fauebille a. de eon cOt4, cherchg B. supprlnier les 
incertitudes dans lesquelles peuvenc se troiiver les neutrea ,au 
regard des navlres trensform^s en liaute mer. Duns ce but, II a 
safsl la Conimlssluu d'une propositloD aluai congue : " La trans- 
formation d'un nnvlre en plelne uer dolt Hre notifies aux neutres 
et elle ne sera valable que si le navlre rencontre auquel elle est 
opposte a coDDHissance de la notification. Ce onvire est ceus4 
avoir eu connaissiiuce de la transformatloD s'il a qultt^ un port 
F.pr&s que notification de la transformation y a 6t4 falte, ou s'il 
rencontre le navlre transform^ . . . jours aprSs que la notifica- 
tion de !a transformation a eu lieu." Ce texte a 6t6 adopts par 
rp Commission par cinq vols contre une et une abstention, pour 
ftre InsCre conime allnOa 2 dana I'article 10 du projet. 

Summai-y. — As the subject of conversion of merchant 
ships into ships of war wiis so fully presented in Inter- 
national Law Situations, 1912, pages 159 to 195, it seems 
unnecessary to enlarge upon that discussion further. The 
rules of The Hague convention relative to the conversion 
of merchant ships into war ships may be taken as reason- 
ably satisfactory for the points which it covers. Taking 
the provisions of this convention as a basis, the following 
rules may be proposed as embodying approved provisions. 

Conclusion. — Regulations relative to the conversion of 
vessels in time of war. 

Article 1. A private ship converted into a ship of war 
can not have the rights and duties accruing to such ves- 
sels unless it is placed under the direct authority, imme- 
diate control, and responsibility of the power whose Hag 
it flies. 

Art. 2. Private ships converted into ships of war must 
bear the external marks which distinguish the warships 
of their nationality. 

Art, 3. The commander must be in the service of the 
state and duly commissioned by the competent authori- 
ties. His name must figure on the list of the officers of 
the fighting fleet. 

Art, 4. The crew must be subject to military discipline. 

Art. 6. Every private ship converted into a ship of war 
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must observe in its operations the laws and customs of 
war. 

Art. 6, A belligerent who converts a private ship into 
n ship of war must, as soon as possible, announce such 
conversion in the list of ships of war. (Hague Cdnvwi- 
tion relative to the Conversion of Private Vessels into 
Public Vessels.) 

Akt. 7. Conversion of a private ship into a ship of war 
is not to take place except in the water of its own state 
or of an ally or in the waters occupied by one of these. 

Abt. 8. A vessel converted into a ship of war retains 
its character to the end of the war. 

Art. 9. These provisions do not apply except between 
contracting powers, and then only if all the belligerents 
are parties. 
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TRATsSFER OF VESSEL FKOH ENEMY TO NEOTRAL OF FLAG. 

What regulations should be made in regard to the 
transfer of a vessel from an enemy to a neutral flag in 
anticipation of or in time of war! 

coxcLuaroN. 

Articles 55 and 56 of the Declaration of London, 1909, 
in regard to transfer of private vessels from a belligerent 
U/ a neutral flag are in accord with modern ideas and safe- 
guard rights of neutrals and the rights of belligerents. 

Art. 55. The transfer of an enemy vessel to a neutral 
flag, effected before the opening of hostilities, is valid 
unless it is proved that such transfer was made in order 
to evade the consequences which the enemy character of 
the vessel would involve. There is, however, a presump- 
tion that the transfer is void if the bill of snie is not on 
board in case the vessel has lost her belligerent nation- 
ality less than CO days before the opening of hostilities. 
Proof to the contrary is admitted. 

There is absolute presumption of the validity of a 
transfer effected more than 30 days befftre the opening of 
hostilities if it is absolute, complete, conforms tc the laws 
of the countries concerned, and if its effect is such that 
the control of the vessel and the profits of her employ- 
ment do not remain in the same hands as before the trans- 
fer. If, however, the vessel lost her belligerent national- 
ity less tlian (iO days before the opening of hostilities, and 
if the bill of. sale is not on board, the capture of the vessel 
would not give a right to compensation. 

Abt. flO. The transfer of an enemy vessel to a neutrnt 
flag, effected after the opening of hostilities, is void un- 
less it is proved that such transfer was not made in order 
to evade the consequences which the enemy character of 
the ves-sel would involve. 

There is, however, absolute pit'suinpdon ihiit a transfer 
is void — 

(1) If the transfer has l)een iiiuilt' during a voyage or 
in a blockaded port. 
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(2) If there i« a right of redemption or of reversion. 

(3) If the req li i r erne lit H upon which the right to fly the 
flag depends according to the laws of the country of the 
flag hoisted have not &en observed. 

MOTES. 

Transfer to another flag. — The transfer of a vessel 
from a belligerent to a neutral was under consideration 
in Naval War College Conferences on International Law 
in 1906 and 1910. 

In 1906 the following suggestions were made in regard 
to transfer: 

(o) Tlie Irausfer of ii privale vessel from ti belligerent's fliig 
(luring war Is reLiigiilzeil by tlie eaemy as v.qlid only when bona 
Hde niid wheu the title bus fully posted from tbe owner mid tbe 
;iotiiiil delivery of the vessel to tbe piircliaser tius been completed 
iu □ port outside the Jurisdiction of tbe belligerent Stiites in con- 
formity to tbe l;iws of the Stnte of the vendor nnd of tlie lendee. 
(Internntloiinl I.nw Topics nnd DisciiBsiosn. 190fi, p. 21.) 

Declaration of London — The subject of transfer re- 
ceived careful consideration at the International Naval 
Conference in 1908-9. The various propositions and 
course of the discussion is shown in Naval War College, 
International Law Situations, 1910, pages 108 to 128. 

The rules adopted at the Naval Conference and the 
official report in regard to these rules is ns follows: 



An enemy merchant vessel is liable to cupture, whereas -.y neu- 
tral merchant vessel Is spared. It may tberefore be understood 
that a belligerent cruiser encountering a mei'cbuut vessel which 
lays claim to neutral nntionnllty has to Inquire whether such na- 
tionality has been acquired lesitlmntely or tor the purpose of 
shielding the vessel froni the risks to wblch she would bave been 
exposed if she bad retained her former nationality. This ques- 
tion natiu-ally arises when the transfer Is of ii date compara- 
tively recent nt the moment nt which the visit and search takes 
place, whether the transfer may actunlly be before, or after, the 
opening of hostilities. The question will be answered differently 
according as it is looked at more (rou! the point of view of com- 
inercijil or nioi-c fi-oni the iioint (if view of belligerent Interests. 
It Is fortunate that agreement has been reached on a rule which 
conciliates Imtb these inleresls so far as possible and wblch In- 
forms lielligcrputs and nt'titral coiiinierfe as to their position. 
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ABTICLE 05. 

TLe truusfer of iin enemy vesael to a neutral flag, effected 
before Uie opening of hostllitiea, Is valid, unless It Is proved that 
such transfer was made In order to evade the consequences which 
the enemy character of the vessel would Involve. There Is. how- 
ever, a presumption Ihnt the transfer Is void If the bill of sale 
is not on board in cose the vessel has lost her belligerent nation- 
ality less than 60 days before the opening of hostilities. Proof 
U> the contrary Is admitted. 

There is absolute presuui[.tloi! of the validity of a Imnsfer 
ilTected more than 30 days before the opening of hostilities 
if it is absolute, complete, conforms to tlie !aws of the countries 
concerned, and if Its effect is such that the control of the vessel 
and the proHts of her employment du not remain In tlie same 
hands as before the truusfer. If, however, the vessel lost her 
belligerent nationality less than 00 days before the opening of 
hostilities, and If the bill of sale Is not on bonrd, the capture of 
the vessel would not give a right to comiiensation. 

The general rule laid down in the first paragraph Is that the 
transfer of an enemy vessel to a ueutrnl fliiK la valid, assuming, 
of course, that the ordinary legal requirements rebilive to validity 
have bpen tulBlled. It Is for the captor, If he wishes to have the 
transfer annulled, to jirove iliat the object of the transfer was to 
evade the conseQuences of the war lu prospect. There la one case 
which Is I'egarded as suspU-iouM, that, namely. In which the bill 
of sale Is not on hoard when the ship has changed her n;itloiia!lty 
less than 60 days before the opening of hostilities. The presuuip- 
tlon of vnllditi' set up by tlie llrst paragraph in favor of the vessel 
1$ transjKised In favor of the captor. It Is presumed that the 
transfer Is void, but proof to the contrary mn; be admitted. With 
a view to establishing the contrary, proof may be given that the 
triinsfer was not made In order to evade the consequences of the 
war. It Is unnecessary to add that the ordinary lepil rcqulre- 
inenls relative lu validity must have been fulfilled. 

There was a wish to give to commerce a guaranty that the 
right to reffard a transfer as void on the ground that It was made 
lu order to evade the consequences of war should not e.xtend too 
far, and should not cover too long a period. Consequently, If the 
transfer has been made more than 30 days before the opening 
of hostilities. It can not be assailed on that ground alone, aud It is 
legarded as unquestionably valid If It has been made under con- 
ditions which sliow Hs character Is genuine and flnal. These are 
as follows: The transfer must be absolute, complete, and lii cou- 
forniltj wllh the laws of the countries concerned, and its effect 
is to place the control of, and the profits earned by, the vessel 
hi other hands. When once these conditions are established, the 
captor Is not allowed to contend that the vendor foresaw the 
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war Id wblch his counliy was about to be en^uged and wished 
hy the sale to shield himself from the risks which he would locur 
111 respect of the vessels he was transferring. Even la this case, 
however, If the vessel Is encountered by a cruiser imd her bill of 
sale is not on board, slie may be caplureti If tlie cbange of niition- 
nllty has taken place less tbiin 60 days before the opening of 
hostilities; that circumstance renders her suspect. But If before 
the prize court she furnishes the proof speclfled by tbe second 
[arugraph. she must be released, though she can not obtain com- 
pensation, Inasmuch as Ihere was sufficient reason for capturing 



The transfer of an enemy I'esael (o a neutral flag, effected after 
tbe opening of hostilities, is void unless it is proved that such 
transfer was not made iu order to evade the consequences which 
the enemy character of the vessel would Involve. 

There Is, however, absolute presumption that n transfer Is void. 

(1) If the transfer has been made during a voyage or In n 
blockaded port. 

<2) If there is o right of redeniplion or of reversion. 

(3) If the requirenents upon which the right to By the Sag 
depends according to the laws of the country of the flag hoisted 
have not been observed. 

Respecting transfer after the opening of hostiHtic», the rule is 
luore simple; the transfer is valid only if it is proved that It has 
not been made in order to evade the consequences which the enemy 
character of a vessel would involve. This is the op|K»site solution 
from that admitted for the transfer before the ojwulug of hostili- 
ties; in that case there Is a presumption thHt tlie transfer is valid; 
Id the present, that It Is void, subject to the possibility of furnish- 
ing proof to the contrary. It might be proved, for insbince, that 
the transfer bad taken place by inheritance. 

Article r>0 mentions cases in which the presumption of nullity 
Is absolnle, for reasons which ciin be reiidtly understood. In the 
first case, tbe connection between the transfer and tbe war risk 
run by tbe vessel clearly appeiirs ; iu the second, the transferee, 
one merely In name, is to be regarded as owner during a dangerous 
period, after which the vendor will recover his vessel ; lastly, the 
third case might strictly be Inferred, since the vessel which claims 
a neutral nationallt.v must nnttiriilly prove that she has a irlght 
to that nationality. 

Provision was at one time made for the case of a vessel which 
was retiiiued after the transfer in the trade In which she bad 
previously been engaged. This- would be a circumstance in tbe 
highest degree suspicious; tbe transfer has a flctltious appearance, 
since nothing Is chauffed as regards the vessel's trade. This would 
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apiily, for Instance, lu cnee tiie vessel nialntnined the same line 
of salllDg before and after the transfer. It was, however, ob' 
jected that the absolute presumption would sometimes be too 
severe, as certain vessels, for esnmple, tank ships, could, on ac- 
count of tbeir build, engage only In a deQulte trade. To recogalze 
this objection the word " route " was added, so that It would 
have been ueceseary that ttie vessel should be retained in the same 
trade and on Ike same route; It was thought that In this way tbere 
would be giveu to tbe contention sufficient consideration. How- 
ever, in conBiderAtloa of the Inslslence on the suppression of this 
case from Ibc list, Its suppression has been conceded. Conse- 
qaently tbe transfer now comes within tbe provision of the gen- 
eral rule: it Is certainly presumed to be void, but proof to the 
contrary is admitted. 

Resume. — The discussions in International Law Situa- 
tions, 1910, pages 108 to 128, showed that while the rules 
of the Declaration of London differed somewhat from the 
form proposed by the plenipotentiaries of the United 
States, yet the effect of tho rules in operation might not 
differ in any miirked degree. 

Under the provisions of the Declaration of London the 
presumption in case of a transfer made before the war is 
wholly in favor of the one to whom transfer has been 
made unless the transfer has been made within 60 days 
and the bill of sale is not on board. The burden of proof 
is in the main upon the captor when the transfer is made 
before the opening of hostilities. In case of transfer 
from a belligerent to a neutral flag after the outbreak of 
hostilities the burden of proof is shifted to the one to 
whom the transfer is made to establish its validity. The 
rules of the Declaration of London in regard to transfer 
of Hag have been favorably received and while their form 
may be soniewlint involved it would seem that they should 
be genenilly approved. 

Conclusion.— TXxe articles 55 and S6 of the Declaration 
of Jjondon, 1909, in regard to transfer of private vessels 
from a belligerent to a neutral flag are in accord with 
modern ideas and safeguard rights of neutrals and the 
rights of belligerents. 

Art. 55. The transfer of an enemy vessel to a neutral 
flag, effected before the opening of hostilities, is valid, 
unless it is proved that such transfer was made in order 
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to evade the consequences which the enemy character of 
the vessel would involve. There is, however, a presump- 
tion that the transfer is void if the bill of sale is not on 
board in case the vessel has lost her belligerent nation- 
ality less than 60 days before the opening of hostilities. 
Proof to the contrary is admitted. 

There is absolute presumption of the validity of a 
transfer effected more than 30 days before the open- 
ing of hostilities if it is absoltue, complete, conforms to 
the laws of the countries concerned, and if its eifect is 
such that the control of the vessel and the profits of her 
employment do not remain in the same hands as before 
the transfer. If, however, the vessel lost her belligerent 
nationality less than CO days before the opening of 
hostilities, and if the bill of sale is not on board the cap- 
ture of the vessel would not give a right to compensation. 

Art. 56. The transfer of an enemy vessel to a neutral 
flag, effected after the opening of hostilities, is void un- 
less it is proved that such transfer was not made in order 
to evade the consequences which the enemy character of 
the vessel would involve. 

There is, however, absolute presumption that a transfer 
is void — 

(1) If the transfer has been made during a voyage or 
in a blockaded port. 

(2) If there is a right of redemption or of reversion. 

(3) If the requirements upon which the right to fly 
the flag depends according to the laws of the country 
of the flag hoisted have not been observed. 
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What regulations should be made in regard to deceiving 
and injuring the enemy? 



The following are in genernl prohibited : 

1. Deceit, involving perfidy. 

2. To declare that no quarter will be given, 

3. To declare that no flag of truce will be received. 

4. To kill or wound an enemv who has surrendered and 
has no longer the means of defense. 

5. To destroy a vessel which has surrendered before 
attempting (o rewiie those on board. 



Treachery. — Ruses of war have always been common 
and are regarded as legitimate and often praiseworthy. 
Ruses and stratagems must not be confused with deceit 
involving treachery or perfidy. Treachery or perfidy in 
the sense used in war implies a l>etrayiil of legitimate con- 
fidence or breaking of faith. The use of the white flag 
or of the Red Cross flag for purpose of attack upon an 
enemy would be a breach of faith. There may be a con- 
ventional or tacit agreement in regard to a course of 
conduct Iwtween enemies in time of war, and action con- 
trary to such agreement would involve a breach of faith. 
Deceit is often resorted to and is not criticized. False 
rejHiils may be circulated in regard to the position or 
movements of forces, but deceit not involving perfidy is 
usually admitted as legitimate practice. 

fhninl of i/'iarter or of fag of tntce. — The Hague con- 
vention i-especting the laws and customs of war on land 
of IDOr says it i^ especially forbidden. "Article 23 (rf). To 
declare that no quarter will be given."' 
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Unquestionably, if this is to be read literally, it would 
meet general approval, because a literal reading would 
imply that the declaration that no quarter will be given 
is what is prohibited. Declaration that no quarter would 
be given was sometimes resorted to in early wars in order 
to deter or coerce an enemy. Several threats that no 
quarter would be granted were made during the Ameri- 
can Civil War. The Brussels rules of 1874 contained 
the prohibition against " Thfe declaration that no quarter 
will be given." The idea in these rules was to prevent 
threats of "extermination towards a garrison which ob- 
stinately defends a fortress." It is clear that there will 
be times when quarter can not be granted, as when in an 
attack a small part of the opposing forces offers to sur- 
render while the remaining forces continue to fight. At 
such time the officer in command of the attacking force 
must be free to judge whether he will grant quarter to a 
small part of the forces or shall continue his attack on 
all. To accept the surrender of a few might burden the 
commander with prisoners to such a degree as would de- 
feat his movement and would perhaps prolong the war 
and make the sacrifice greater in the end. 

While a commander of forces on land or sea is forbid- 
den "to declare that no quarter will be given," it is not 
thereby implied that he will in every case give quarter 
in time of actual operations. 

The right to deny a flag of truce is granted in article 
33 of The Hague convention respecting the laws and 
customs of war on land. 

r.e is Pent is not obliged 

In general the obligation, both on land and sea, would 
be to receive the flag of truce, but this obligation may be 
overridden by the military obligation to bring the opera- 
tion in which the forces are engaged to a successful issue 
with the least sacrifice of life and property. 

Prof. Oppenheim, who assisted in preparation of the 
British Manual of Land Warfare, says: 

As soou iis ii[t iitinclioil or counter-attacked vessel liHuls down 
her flag, and therefore signals timt she is ready to surrender, sb? 
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DHiBt be given qiiiirter aiul eeiEod witbout furtlier flrlug. To con 
tlnue itu nttiick, tbougb sbe \s ready to surreiiiler, and to sink her 
aiid lier crew would constitute ii vloliiHon of ciistoninry luter- 
natlooal Inw und would oulj, as un exception, be admissible In 
case of Imperative necessity or of reprisals. (IntemntloDHl Law, 
2d ed- Vol. II, p. 231.) 

Institute of International Law, 191S. — After consider- 
ing the means of injuring an enemy, the committee of 
the Institute of International Law in 1913 proposed ft 
regulation as follows : 

Art. 20. II est Interdft : 

1° De tuer ou de blesser un eniiemi qui, nynut mis baa lea armes 
01] n'ajant plus les moyens de se d^fendre. s'est rendu & discretion. 

2° De couler un nnvire qui s'est rendu, avnnt d'avoir recueilll 
r&juipage. 

3° De declarer qu'll ne sera pas fait de qunrtier. 

The provisions contained in this article had been the 
bubject of much discussion before 1913. The committee, 
however, reports upon the article, showing some of the 
opinions : 

Cet article, qui pr^voyalt pour lea d^fendre quatre sortes de 
tiiorens de nulre, n motive certalnee renmrques de la part des 
menibres de la Comnilsalon. 

Kn ce qui concerne le 1° de I'ltrticle. M. Holland a dtelare 
ii'avolr niKUDe objection ft presenter centre I'lnterdlcllon des pro- 
jectiles aynnt pour but unique de rfpnndre des gnz nspbyslants 
ou d^iet^res, lorsque la DMaratlon de> La Haye du 29 Julttet 
IS90. qui y esl relative, sera uuiversel lenient nccepl^ par lea 
eiats. 

Sur le 2', M. Kaulmann a formuie une observation qu'avalt 
fnlte dWft M. de Bar. II n demanrti^ que. contra! rem en t A la 
Dfelarntlon de Sninf-P^tersbourg du 11 rttcembre 1868. on aotorl- 
»nt les projectiles exploslblea ou charges de matifrea futminnntes 
oil iuflamiiiahles d'ua poids inf^rleur fi 400 gramnies "en tnnt 
qu'lls soul eniployps contre rtea aCronefs et des bydro-agropinnes," 
car ces projectiles peuvent dans certains cas etre les seuls qnl 
constituent uu moyen d'actlon efflcace contre les navlres de I'atr. 
La motion de M. Knufmann a Stfi rejette par trols voix contre 
trols abstentions. II a pnni & la CommlssloD que son adoption 
auralt n^ceiii^ Irement comme cons^uence I'atKilltlon compl&te de 
<H n^laratlon de Salnt-P^tersboui^, attendu qu'en fait it sera 
toujotirs inifwaslhle de savolr si lea projectiles nuront 6t£ dans la 
ifalll^ lances ou son aur dea niachinea agrlennes: or one pttretlle 
libolltlon constltueralt sans conteste un retour en arrlftre. 
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M. Holland a estliu6 que les u°' 3 et -1. iaterdisant {3") de 
luer ou de blesser uu ennenii qui s'eat rendu ft discretion et (4*) 
de declarer qu'H ue sera iias fait de quartier, n'^taient i>a8 & 
lenr place dtins Tarlicle 20, Lii Couimissioit a r^solu d'eu fR[re 
i'objet d'uu texte special qui semit insert ft hi suite de I'article 
20, Ce [e\le coui|ireudra. de plus, une dlsix>3ltlon uobvelle. M. 
Hagenip ayiiut observe que la redaction du 3° de I'article 20 vlsait 
trop exehmltement les personnes et qu'il fnllalt la completer par 
une iiutre concernnnt !es navires. ou a en effet decide d'ajouter A 
rinterdlction de tuer ou ile blesser un enneml qui s'est rendu ft 
discretion celle " de couler un navlre qui s'est reada, avaut d'avolr 
recueilli l'e<iuipage." 

Destniiiion of em-mij vessels at sea. — In 1905 the con- 
ference at the Naval War College considered as Topic 
TV tlie question of the destruction of captured vessels. 
At that time the practice and orders of the United States 
and of other states were considered. The conclusions 
reached were as follows: 

Enemy vessels. — If there are controlling reasons why enemy 
vessels may not be sent in for adjudication, as un sea wort Illness, 
the existence of iufeclious disease, or the laclj of a prize crew, 
they may be apiiraised nail sold, aud if this can not be done may 
be destroyed. The Imminent danger of recapture would Justify 
destruction. If there was no doubt that the vessel was good prize. 
But In all sticli cases all the paiiers and other testimony should 
be sent to the prl7* court in order that a decr^ mny be duly 
entered. < Interna tional I^w Topics, Navnl War College, IWKi, 
p. 62 I 

Of courso, Iheie would also be the understood obliga- 
tion of placing the whip h company of a private vessel in 
a place of safety, 

French Regulation", 1913. — The French " Instructions 
sur I'application du Droit International en Cas de 
Guerre'' (191'2) provide for destruction of prize'; tnken 
from the eneni^ 

153 Les pil-es doi\ent ^tra imiirinees conduites dans un |ioit 
mtlonal on aliiC et non pns uetiuites 

Par e\ception tons etes autorlse JL detruire tonte prise dont la 
conser^ation couiproniet trait \otre propie aecurlie on le succe* de 
\os opCiatlons notamment si \nus ne iwuiez con'«r\er In prise 
wins iffalbllr \otre equipage 

154 A» int la deitmctlon ions mettrez en sfliote les pei 
Sonne* quelle-* (jnelles solent qui se tronvent il bord ainsi qne 
tons le« [ ii[iiei i. et documents utiles pour le Jugement de 1 1 prise 
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155, Eo ens de combat provoqiifi par une resistance nrmte, ceui 
qui moment le lavlre sulvent la fortune des amies. (See Appen- 
dix.) 

Remme. — While deceit is generally allowed in war, 
the principle that deceit involving perfidy is prohibited 
is approved. Ruses not involving perfidy are allowed in 
both land and sea warfare. The belligerents are sup- 
posed to be on the guard against ruses, such as feigned at- 
tacks or withdrawals to lead the pursuing party into a 
less advantageous position. 

The denial of quarter or of a flag of truce might under 
certain exigencies be necessary, though such cases would 
be few. " To declare that no quarter will be given " or 
that no flag of truce will be received is to return to bar- 
baric practices and is properly prohibited in modem 
times. 

To kill those who have no longer arms with which to 
engage in combat and who surrender without conditions 
is in the class of acts which shock the sense of modern 
humanity. 

Similarly the destruction of a vessel which has surren- 
dered without first removing its officers and crew would 
be an act contrary to the sense of right which now pre- 
vails even between enemies in time of war. 

Conclusions. — The following are in general pro- 
hibited : 

1. Deceit involving perSdy, 

2. To declare that no quarter will be given. 

^. To declare that no flafi of truce will be received. 

4. To kill or wound an enemy who has surrendered and 
has no longer the means of defense. 

5. To destroy a vessel which has surrendered before 
attempting to rescue those on board. 
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ADSEsa^ES PAB LE MiNISTBE DE LA MaBINE, A MM. 

G£n£bau\. SL'PfiaiEuaa et ArrHKS. Commandas' 

NaVALES et LE8 BiTIllErfTS DK l.\ RftPUBLIQUE. 



OBSERVATIONS GENE RALES. 

Diitis tout te coiirs ties pr^wriites iiisiruciloiis. luv t;\|>ivsKlo]is 
capture, minie, conflitcatina. xrqai-«lrr oiii ft^ eiii|iloy(>es jivw; le 
sens et duns le imt qui vont Oire iuiliqn^!:. 

I' Optralions iffnlti^ri pin Ir b'ltiiitint di ijhpiii 

Iji raiiliiif est I'm te [inreinetit iiiilltnlre jmi Uiiiiel le eom 
mamlaut Ha iinvire ile fsiierre suli'ttitiie sun nutmlt^ il cello ilii 
cnpltaliio ilii tinvlre <le eoiuuierte illsiMwe rtii llll^ile, ilc -vm Gqiil 
page et do sii ciirgiiiscm comiiie II ct dit mix prfientei instnic 
tlons, sons reserve dii Juceuient ultSrleui du Consell ilea prises 
quant nu sort il^flnltif du na\]re et de sa ciirt:aisoii 

T^i saMr. InrRqn'elle aapplique au\ inniebaiidl'#es seules est 
I'licte iMii' ii-qiiel le naiirede Biicrre nee on san" 1 iisseiitiinent dn 
ciiiiltalne du nnvire iirrCt^. sVii]|):ire et di»i|H>»e de cex miirehaii- 
dlses coninie II est dit mix pr^etites iuHtrnctfims. kouh reserve du 
Junement iiltSrieur du Consell dea prisea. 

Iji gaisir. lorsqu'elle s'appllqne nu nnvire. dlff^re de la cnpture 
en ce que le sort ultSrlenr du iiavire ii'est pas eu eiinse quant H 
I'^ventunllt^ de aa con flwa lion. II y n saiale. lorsque le navlre 
dolt ttre nila sous sOquestre iieiidaiit In durfe des luistllltfe: 11 y a 
ealsle, lorsqiie le navlre dolt <^tre contralnt de venlr dfibarquer an 

]«0 
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uiRrcIiimilise illicite dnns uu port oationiil on alll& sous rSsen-e 
du Jugement iillCrieur tin Cotiseil des prises qiiuDt au sort de cette 
marchaadise. 

Iji Baisie est toujours ncconi|iagnCe des op^rntlons d'lnveiita.ire 
el d'apposltlon des sceUSs. 

Le mot prise est uae expression g6n6mle s'appllqunnt au navlre 
capture ou & la murchandlse snide. 

2° Opi-rationn cfffcluiis par d'autres autori16s que te commandant 
rfu Miiment He guerre. 

Ces op4rutiOiis sont eovlangfiea dims lee presentes instructions ft 
tltre de renselgnemeuts el vonv permettre au commandant du 
bfltlment de guerre de rfgler sa condulte, dans certains caa, 
suivant lea possibllitfis ultfrleures de confiscation, de relexe, de 
sCquestre ou de anlde nvec ou sans Indemnity. 

Ln conflication est prononcfe par le Consell des prises en con- 
s^ueuce de In validatlou de la capture. C'est I'attrlbutlon defini- 
tive, liu in'oflt de rfttnt. ite lii proprtCtC du navlre ou de 1« car- 
gaison capture. 

Le aiqueatic est I'licte par lequel le Gouveruement ou lea au- 
torlt^s comp^tentes d'un port retlennent le navire et sn cargalson, 
solt provisolrement en vue d'un Jugement ult^rleur du Consell des 
prises, soit pendant In durCe de la guerre pour des rnlsons d'ordro 
inllltaire. 

Article Premieb. 

1. D&s que vous avez connalssance de I'^tat de guerre existant 

eutre la France et , solt pnr les ordres directs que vous avea 

recus. soit piir une Information offlcietle de nos agents dlplo- 
luatlqiies ou consulalres. solt par toute autre Information indirecte 
mais cet'tiilne. vous ^tes requls. sous la reserve des Int^rets 
sp^iaux de In mission qui vons est confine, de coiirlr sus ft toua 

les bfltlmenis de guerre de de les dPtruire ou de voub en 

emparer pur la force des nrnies. 

2. Vous ^tes Pgalenient requls de courir sua ft tons les navlres de 
commerce ennemls que vous rencontrerez et de les capturer. 

3. Sous reserve des dispositions de I'Artlcle XIII ei'Spr^s, rela- 
tives :iu triiiL^'fert <le pnvillon. tout navlre est pr^snm# enneml 
qui ne pent justlfler du droit de porter un pavilion neutre. 

. a rouverfure dee hosHlllft.— 
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4. Exceptlonnellement, vous laisserez llbrement passer les 
navlrea de commerce eunemlB munis d'un sauf -conduit b. soucbe. 
conforme au module annexe aus pr^sentes instructions, conatatant 
qu'il leur a fte permls de sortlr llbrement d'un port francais 
aprGs I'ouverture des hostility pour gagner directement le port 
qui leur aurii &t6 d^slgn^ duns ce siiuf-condult.' 

Voua vous iissnrerez que I'acte qui vous eat presents est aincfire 
et que les conditions en ont £te rlgoureusement observfea, par- 
tfcuUCrement en ce qui concerne la route sulvie par le navire et la 
composition de son Equipage on de aa cargnlson. 

En caa de Boup<:on sur I'authenticite de cet acte ou d'lnex^u- 
tlon des conditions stlpuieea, voua capturerez le navire. 

5. Vous lalsaerez llbrement passer les navlres de commerce 
ennenilB qui aurout prls des cargalsons & destination de France 
ou pour compte frangaia ant^rleurement A la declaration de 
^erre. Vous d^livrerez uu aauf-condult & ces navires qui pour- 
ront llbrement se rendre dans le imrt fraiigiiis que vous leur dPsi- 
gnerez et y dPbarquer leur cLargenient. 

Milts, si le lieu oO vous avez renconlr^ lesdlts navlres et la 
route suivle par ens vous permetteut de conclure qu'lla ont luani- 
festenient d^vie de la route qu'iis devalent sulvre d'aprfis leurs 
paplers de bord, sans qu'ila y aoient coutralnts piir les circon- 
stances de leur navigation, vous les capturerez. 

6. Les navires de commerce eimenila qui ont qultte leur der- 
nier port de depart avant le commencement de la guerre, et qui 
sont rencontres en uier lguoviii>* \b» bostiUtes. ne penvent Stre 
captures. 

Si la reussite des operations engagees I'exige, lesdlts nnvlres 
Bont aujets & etre saisis, moyennant I'obligatlon de les restituer 
aprts la g:uerre sans indemnite, ou ft etre r&iuisitionnea ou :r'me 
k etre detrults. Jl cbarge d'indemutte et sous I'obllgation de pour- 
volr ft la securlte des persounes ainai qu'ft la conservation des 
papiers de bord. 

SI, en pnrtlculier, In corgalson desdils navlres eat de nature ft 
}u9tifler lenr saiale et leur mise sous aequestre pendant la duree 
des hustililfa dans les I'imditlous ci-dcssus spOcttiees. et s'il ue voua 
est pas iwsslble de les eacorter jusqu'ft un port trancais ou allie 
Bans que, pour cela, leur destruction solt indispensable, vous leur 
ordonnerez, en inecrlvaut cet ordre sur leur ]ourual de bord, de 
Be rendre eus-memes. pour etre mis sous sequestre, dans tel port 
fran<:alB ou allie que vous Bxerez. et sous telles conditions de 
route et de vitesse que vous llxerez egalement. 

Vous leur spf-t-iSercK alors qu'iis seront captures s'iis sont en- 
suite rencontres faisant route pour une destination difrerente ou 
n'ayant |>as observe les conditions de votre ordre. 

' Formiilr A de xiiiif-<s>Di]ult ft soucbe. 
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7. Voua capturerez toue nnvires de commerce eiiueiuia qui, dans 
les cas de pnragrapbea 5 et 6 prficMents, u'auralent pas Btrlcte- 
ment observ*^ lea ordres donuCs et prealablement Inscrito fl leur 
Journal de bord ]iar le comiuandiiut ou 1e d£lfgu^ iiutorisS du 
comma tida lit d'un iinvire de guerre franeais. 

8. VoiiB capturerez dans tous les caa tous navlres de commerce 
enuemis qui ne pourraient vous presenter des papiers de bord ' 
comiilfitement en rSgie et intiicts ou que I'ous soupgonneriez apfe- 
cialenient d'avoir falsl&£ solt leur Journal de bord, soit tout autre 
document relatif k leur route. 

9. Vous capturerez dang fous lea cas les uavlrea de commerce 
euemis dont la coostructiou iudique qu'ils sont destio^s k Hre 
traiiBfornies eu bfltlmeiits de guerre, ou qui aont port^s sur lea 
llBtes offlcielles de leur Gouvememeut comnie destines fl Ctre Irana- 
form^B eu bStlmenCa de guerre. 

10. I.es uiiircliaadiaeB enneniies se Irouvnut ft bord des uiivires 
ennemlB vis^B nux piiragraiihes 5, 6. et iion susceptlblea d'etre 
captures, soiit ^galemejit sujettes fl ^tre Balsiea et reatltuSs apr^B 
ta guerre sans Indemult^. ou k Stre r&juisltiODO^a mojeuDiint in- 
demnity conjoin temeiit avec le navire ou siparenient, 

11. ICii ce qui concerue la correspondance poatiile. vous voua 
conformerez aux prescriptions de I'Article XVI cl-npr^a. 

Ahticle II. 

12. I.es uavires eniieuilH exclualveiueiit alTecloa & lii p^he 
cr.tlOre ou A des servlcea de petite uavltcation locale sont exempts 
de capture, alusl que Icurs eiigiua, atjrea. nppnraux et charge- 
meut. Cette exemption cease de leur Hte nppllcable dSs qu'lla 
partlclpent d'une fa<:on quelconque aux hostility. 

13. Toutefoia voua ne tolOrerez la pOche et Iii iK-tite navigation 
locale aur les cOtea de reuiieml que pendant le Jour et qu'autant 
i|ue cette rmcur. dictfe jmr uii liitCrPt d'liuniniiUf. n'entiiilucnilt 
iiucun abus pr^Judlciablc aux operations miUtnlres et maritltnes, 
notamuient en cas de ljli>cna. 

14. Tout iiavlre iir^iiltiblenieni pr^veiiu dea interdictions que 
vouB iiuriez jui alnsi dfV'Ider. ou provemuil d'nn (lort auquel vous 
aurlez notlfl^ ccs Inlertlictlons. et qui ne lea aurail gms observ^es, 
sera conald^ri^ pur voua coinine [>arltcli>ant nux bostillt^s. 

lii. I^s bfltliiients cbargCs de nilaalon religieuae. scientlUque ou 
Ithilanrbroplque sout 6gn!enient exempts de ciipture. sous li< uiSme 
rfaerve que ces hfltlmeuts ne imrticiiicnt en nui'iinc fiu^ni bus 
hostllit^a. 
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IC. II vous est Interdlt de proflter <Ju caractSre inoffeuslf <Ies 
ijivirea fraueals nyant les ciiract^reB susvis^s pour les employer 
inns un but milltnire en leur coiiBcrviiiit leur iippiirence pnclflque. 



IT. Voiia voiis coiiformerez aux preserlptloiis de hi Coiiveiition 
de Lii Haye du 18 oclolire 1907 iwor radHiHalloii a la guerre uiari- 
tlme dea priuclpes de In Convention de GenSve (annexe u° 9) en 
reepectaiit lex biltinieuts liospl till! era nienlionnes dans les articles 
1, 2 et 3 de cette Conveotion et dont la Ilste rous est address^ 
iwir allleurs; le tout sous reserve ties droits que vous conftrent 
el deB devoirs qne vous imposonl, d'une part, les articles 4. 7, 8. 9, 
10, 12, 14, d'autre part, les articles 7, 8. 9. 10. 11, 10. 17 de cette 
nii>me Coiiveution. II vous apiMirtieiit d'apprficler vous-uienie I'op- 
IKirtuult^ d'liaer de vos droits daus les divers cas envisages piir 
Indite Coiivenllou. 



18. Aiitant que posailile, et sans nuire au\ op^ratioiis prlncl- 
imles ofl vous serez eugagp, voiis vous efforcerez de pi-ocMer fl la 
deBtructlon dee cAbles sous-marlns reliant exclusivemeiit des pos- 
sessions de I'enneiiil. 

10. Vous resiieclerez les tiihles <jui relieiit I'xclusiveuient eutre 
eui deux pays neutres. 

20. Quant aux cilbles qui, veuant d'un pays iientre. attenlssent 
en terrltoire enneml ou le tniversent. voub les niettrez Lors de 
service partoiit aiUeurs qae dnns leB enux terrltorlaies neutres. 
s'lls soiit snsceptlbles d'Olre utIliaOs par le belllseraiit iHinr la 
coiidnite Immediate de scs oi>^ratioiis de guerre. 

21. linns aucun de ces cas, vous o'avez & tenir conipte de la 
I'.aticinnllte de In ccuuiiaunlc ou sriciete propriStaire du cflble. 



22. Vous vous couforuiez strictement aux Inlerdlctlous iniposCes 
i^iix bcilicf-rants jwir la Convention XIII de I.ii Ilaye. dH IS oeto- 

< X* Convention Sn lA ilayc pour radnptatlon a In Riienv uiacltlme di« 
prInclpoB de la CoDTemioD de Geui^ve. 

'Convention Inlem a (tannic itu U mars 1HS4. conc«rDHal la protection 
dP" rUbl^ gouH-mHrlns. (Article IG, S. 0. 2< semestre 18SS, p. 164.) 

' I'onvtnllon XllI de IM Ilnye. IDrolts et devotra dea PulHBBDces 
neulri'H en rnx de Kuerre maritime.) 
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bre 11)07, couceniQut lea droiis et devofre des Puiasnitces neutres 
en ens de guerre iiinritlme, 

23. Pour rnppUcailon de cette Convention, vous consld^rerez 
les eaux terriloriales comuie ne s'^tendnnt Jamais & moina de lro4t 
mllles dea cotes, des lies on des bancs dfcouvrant qui en d^pendeot, 
fi compter de In lalsse de basse mer, et Jamala au delft de In 
l>ort6e de cnnon. 

Vous trouverez dans I'Annexe II le tnblenu des Puiasancea qui, 
solt dflUB im texte l^gnl ou r^glenientalre, solt diina uae dtelara- 
tlou de neutrnllte. out flx^ I;) llDiite de lenra eaux territorial ea. 
quant nu droit de la guerre, a line distance de la cOte BUr*rieure 
b trots itillles. 

VoUB respecterea toute limite de cette nature qui se trouveralt 
ninsl reguUSrenient flrfe avaut I'ouverture des hostUltes. 

Article VI. 



24. T/&tnt de guerre entralnnnt I'lntcrdlctlou de toutes relntlODS 
do eommerce entre les untions betll{;^rnnles, vuua devez arr^ter lea 
navireg de commerce frangals qui, suns justifler d'nne licence, 
tenternlent d'cnfreiudre cette Interdiction on qui. plua conpablea 
encore, cberchernient A vloler un blocus ou s'engageralent dans un 
transjKirt de troupes, de dfipCcbes ofBclelles on de contrebande de 
guerre, pour le conipte ou ft destination de I'enneml. 

25. T,ea capltalnes et toutes personnes soupgonn^es de com- 
plicity devniient fitre arrStfs c-t reuils II I'aotoritS Judlciare fran- 
Caiae In plus procbe. ft i'effet d'etre poursnlvls. s'il y a lieu, par 
application des articles 77 et suitraots du Code pSnal. 

Article VII. 

26. Lea neutres sc>nt auotrises par le droit des gens A contlniier 
llbrement leur commerce avec les bellleerants. 

Toutefols les navlrea neutres sont sonnils nu droit de vislte et. 
^rentu el lenient, ft la capture dans lea cas aulvants: 

1° S'lls rSalstent ft la vlelte dans les conditions de I'Artlcle XII 
ci-aprfis ; 

2° S'lls transportent des objets de contrebande de guerre, dana 
lea conditions de TArticlea VIII cl-aprSa; 

3" S'lls pr^tent assistance A I'enneml dans les conditions de 
I'Artlcle IX cl-aprCs: 

4* S'lla tenlent de violer uti blocus dans les conditions de 
I'Artlcle X cl-aprfia. 

< rMcIaratloD du Oogrta de Paris da Ifl dttII ISSB. Anncie I. 
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27. CaracUie neutre ou cnnemi. — Sous reserve des dliipositlons 
le I'Article XIII ci-nprgs, relutlveuieat nu transfert dn pnvllloii, 1e 
cnractere d'un anvire est determine par le pavilion <]u'il a le droit 
de porter. (Voir Anuexe II.) 

Le cnractere neutre ou ennenii das uinrchandisea tiouvfes i 
bord d'un nnvlre eonenii est determine \ii\r la natloiialite de leur 
proprietalre. 

SI le caractf^re neutre de la iiiai'Cbandlite trouvee il bord d'un 
oavire ennenil nV^t ]>as litalill. la iniirctiandlse est prfsuuiCe 
enuenjle. 

28. Le i>iivil)on couvre la marcliaudlse ennemie, ft rexceptiuii de 
la contr^ande de guerre. Vous n'avez done iiolnt & examiner la 
propriety du chargenienC des iiavlres neutres. mnis Reulenient la 
nature de ce chargemeiit. 

Abtlcle VIII. 



2'> \ i d 111 1 II |>^1 1 d t H 1 lei I 

p tl 16 d 1. t 1 1 Ml lllq ide 

d pi i 1 It t b d 1 g 1 hj t t 16- 

rl It p i so 1 1 t I 1 bsol d t 

1 d tl tl I ttl It It 11 t dit pi I I 

II Ittt c<ples Ibset 

les pieces d^tach^cs camrl^rls^es ; 

2° J,en projeotiles, gargouasoa et carlouches de tnute uatuie el 
lea plAces df^tacb^es cnracterls4es: 

3° Les ponilres et exploslCs speclalenient affectes ft In suarre : 

4° lies airnts. caissons, avant-trains. fourgons, forces de cjiiii- 
pagne et les places dftach^s caract^rls^es ; 

5° Les efffts d'liabiHeuient ct d'ftiufiienient inllilairea carm-tCTl- 

0" Les harnacheiueiits mllltalres caractMs^s de loiite Uiiture ; 

7* I..es anlniniix de selle, de trait et de bRt utllisnblfs pour la 
guerre : 

8° I* materiel dp canipenieni et los piCces <lf'tHclif'OS carac. 
terlsees : 

9° I,es plaques dc blindage; 

10° I,rs bfltliiieiils et enibarcotlcins de guerre et les pliices df- 
lacbCes speclalenient caracterlsees; 

11* Les iDstrimients ct appareils exclushenicnt falls pour la 
fabrlculloii des muidtlons de guerre, |v*ur In fnhricntlon et la 
reparation des armes et du materiel nillKaire terrestre ou iiavul. 

30, A'ous ne consldererez pas coiiinie contrebande de gueiTe les 
armes et les munlllous exchialvement destiueea & la defense dn 
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biltiment. et eii In qmiiKit^ que peraiet Iji coufume, ft moina qu'll 
n'eu nit 6i6 fall usiige [wur rCslster k Iji vislte. 

31, I.e cas &:b£niit, vous recerrez une Ilste compifimentaire 
d'objets et <le iiini6r1aii\ excluslvenient employes ft la guerre, que 
le Gouverneinent jugernlt utile, nu coura des boetilitSs, d'ajoater 
nux objetx de contrebaude nbsolue ^DumSr^s ci-dessus. 

32, I.ee articles £uuiu£r6s ci-dessus sout de contrel>aiMle, s'U 
vous appai'iiit qu'lls soiit destines nu teriltoire de I'eimemI ou & 
uu teiTilolre oeciipfi par lui ou &. sea forces annfies. Peu importe 
que le iiavire trnneporteur sole lul-meme ft destination d'ati port 
neutre. 

33, I^L destluatloii eniieuile de la contrebiitide ubsolue est cod- 
sfdei'fe cuniiiie d^Duitlvemeiit pi'ouv4e dims les cas sulvants: 

1° I.orsque la luarehaudise est docunient&e pour ^tre debarquSe 
datiK un poll de I'enueuil ou itour Pti'e three jl aeg forces armies; 

2" I^rsQue. bieu que In ninrchandise solt documeutSe pour uu 
IKn-t iieutre, le uavlre ue ilolt "border qu'a dea ports eiinemis. ou 
Inrsqu'll doit louclier B un port de I'enneml. ou rejoindre ses forces 
arni^B iivaiit d'^irriver an jiort neutro |K>ur leguel la niiirebaiidise 
est docuuientee, 

'a. Les pnpieis de boi-d font pi'eiive complete de I'itin^raire dii 
itavlre traus]>ortaut de In coutrebande absolue, ft iiiolns que le 
navire ne soit reiicoiitre ajaat manlfestenieiit d6vl6 de In route 
qn'il devniit suivre d'api'fts ses paplers de bord et saus pouvolr 
.Instifler d'une cauw sufflsnnte de cette deviation, 

35. Vous consldfiere!! de pioin droit comuie coulrebiitide de 
guerre les objets et mnt^rlaux sulvants, qui. suscepiibles de aervtr 
au.\ usages de la guerre coninie ft des uwaKes pnclfiqnes. sout 
comprls sous le iioiu de coutrebande condillonellc. et dont la desti- 
iintion hostile npparaftra coiiinie 11 est dlt pins loin, snvoir; 

I- Les vlvres: 

2° I.es fourrages et les grniiies projires ft- la nourriture des 
nnliiianiL : 

3" I.es v^lenieiilN et leg tlssus d'bablllenieut. les i.'liauwures pn)- 
pres ft des uages iiiilitalres ; 

4° I.'or et I'argent iiionnnye et en lingota. les paiiiera reprC- 
seutntifs de la inonnaie: 

.1° Les vf'tilciiles de toute uature jwuvant servir ft la guerre, 
ainsi <|Ue lea pi^es d^tacli^s; 

C° Lea mivlres. bateaux et einbarcations de tout genre, les docks 
tloltnnlu, iiarMes de bnsslns. alnsl que les places d^taob^s; 

T° I.e inatf-rlel llxe ou roulnnt des cbemlus de (er, le niat&rlel 
lies teii'grn Jibes, radlottlegnipbes ou tC'lfpbones; 

S° lA'n afrostais et les apparells d'avintlon. les pieces d6tach6es 
(riirartfTiseeK aiui^l que les acceBSoires. objets et matSrlaux carac- 
ifrlHf'K '■iminie dt'v;ini wrvtr ft I'aC'rostatiou ou ft I'aviatlou; 
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i)° I^s couibustiblee et matl^res lubrlflnDtea; 

10° Lea iKiiidres et les explosifs qiil ne sont pas epfelnlement 
iiffect^s a In guerre; 

11° T«3 flls bnrbel^a, alnsl que les iiiBtninients Bervant ft les 
fixer on i les couper; 

12° Les ters ft chevai et le materiel de marechalerie ; 

13° Les objets de Lnmachemeut et de aellerle; 

14° LeB Jiimelles, telescopes, cbronomCtres et les divers loetru- 
nients iiflutlqueB. 

36. Les ens ecbSniit, vous rece.vrez une llete compl€mentaire 
d'objets et luatSi'laiix susceiitlbles de servir aux usages de la 
Knerre cuuiiiie tnix usiiges iiaclflqiies, que le Gouverttement Jugeralt 
utile, au emirs des bostilites d'njouter au\ objets de contrebande 
condltlotietle ^n n 

37. I^s nrtic H so d 

tons apparalt q d ft g oe rm^e 

ft des aduiiiiist d I^ d ru 

CBB. que les clr e« «s q es 

peuvent Otre i s6 dm 

reserve ne s'lippliqiie pus ft I'or et ft I'argent nionnayes et en 
llnpots. ul ans implera reprCsentntlfs de In monnale. 

38. Vous consldererez que les nrtlclea de contrebande condl- 
tlnnuelle out In destination cl-dessuB IndiquCe, ai I'envol est 
GdressS «hx autorltes enneniies, ou ft iin coniniergnnt etabll en 
pays pRnen)!. et lorsqu'll est notolre que ce comnier<;ant foumlt 
r.u Qouveruemenl ennemi des objets et mnteriaux de cette nature. 
t? en est de m^me si renvoi est ft destination d'uDe place fortlfiSe 
ennemle ou d'une autre place servant de base d'opfratlons o ude 
ravltn 11 lenient nui forces nmipes ennemles. 

39. SI. sons en t^ouvolrs trouver la preure complete, vous avez 
Cfpendant des ralsons sufllsantes de crolre que les articles de 
eontrebande coudltlonnelle. dont le decbargeinent dolt avoir lieu 
en terrltolre ennenil ou occupy par renneml, ont la destination 
hostile c!-des8Hs Indiqnee, vous pourrez salslr le navlre porteur de 
cette contrebande. 

40. A dMnut des presomptlons cl-dessns, la destination eat prfi- 
sumee Innocpnte. 

41. I,es articles dlta "de contrebande coudltlonnelle" n'ont le 
<'aract?re de contrebande que si le navlre tranaporteur fait route 
vers le terrltolre de renneml on vers un terrltolre occupy par lui 
cu vers ses forces arm^s. et s'll ne dolt pas les dCchnrger dans 
un port intermMlalre neutre. 

42. Toulefols. b1 le terrltolre de I'ennemi n'a pas de frontlSre 
nmrillme. les articles d-dessus out le caractere de contrebande par 
le sent ftilt de leur propre destination hostile, encore que le navlre 
rransporteur alt lul-meme une destlnaHou neutre. 

1914B— 14 12 
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43. Lea paplers de bord font preuTe complete de i'ltlnferalre du 
ravire alnsl que du lieu de dechargement des marchandlaes, ft 
moinB que ce navlre ne solt rencoDtrS ayant manlfestement Mvi6 
de la route qu'll devalt suivre d'aprSs ses papiers de bord et sana 
pouvolr juBtifler d'une cause sufflEante de cette deviation. 

44. Les objets et luut^rlaux qui ne sont pus compria dans lea 
deux lietes cl^dessuB de coQlrebunde ubsulue uu de coutrebande 
condltionnelle. ou qui De vous aurutent pas 6t6 notlfl^s cotnme 
devaut y Stre ajout^s, ue aont i>a9 coutrebnnde de guerre, 

45. Ne aont Jamais cbotrebande de guerre les artlclea aulvants, 

1° Le coton brut, les laines, soies, Jutes, llns. chanvrea bruts, et 
les utitres matl^res premiSreB des Industries textiles alnsl que 
leurs flies; 

2° Lea noix et gratnes ol^aglneuses, le coprab ; 

3° Les caoutchoucs, rGslnes, gouinieB et Ittques, le boublon ; 

4° Les peaux brutes, les comes, os et Ivolres ; 

5° Les engrals naturels et nrtlflclels, y compris les nitrates et 
les phospbates pouvaut servlr & I'ugrlculture: 

6° Les minerals ; 

7° Les terres, les argiles. la ctiaux, lu crale, les plerres y comprls 
les marbres, les briques, ardolses et tulles; 

8° Les porcelalnes et verrerles; 

9° I.e impler et les matl^res prCimrfej jioiir sn fabrication; 

10° Les Savons, couteurs, y couipris les iniillSres excluslvemeut 
destines B. lea produire, ei les vei'uls; 

11* L'byi)ocli1orite de cliaiix, lea cendres de soude, la sonde caus- 
tlque, le sulfate de sonde en palu^!, rummoiiliique. le xultute d'um- 
moniaque ct le sulfate de culvre; 

12° Les luucblnes eervunt & I'agrlcuiture, au\ niUics, iiux Indus- 
tries textiles et & I'imprinierle : 

13° I^es plerres prficleuses, les plerres tines, les iK-rles, lu nacre 
et les coraux ; 

14° Les borlogeg, i>endnles et montres, iuitre.^* que les chro- 
nom&tres ; 

IS" I.es articles de mode et les objets de fuiituisie; 

16° I,*s plumes de tout genre, lea crlns et soles; 

17° Les objets d'nmeublement ct d'omenient. les meubles et 
accesBolres de bureau, 

46. Ne sont pas non plus consld^r^s coniuie coiitrebunde de 
guerre; 

1° Les objets et mat^riaux servant excluslvemeut a solgner lea 
muludes ct les bleasCs. Toutefols. en cas de necessity mllltnire Im- 
portante, voua pourrez les rftqulsitlonner, moyeiiuant uue lodem- 
nlte s'lls sont destinies nu territolre de I'enueml ou a un territolre 
occn|)$ par lul ou ft ses forces armies; 
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2* tMH oUJets et mnt&rlaux destines A I'usage du iiavlre otl lis 
sont trouvCs, ninst qu'ft I'nsnge de rftjuipaee el des posaagers de 
ce navire pendant In fraverste. 

SOBT DES N A VIRES 

47. Vous lie Balslrez p 
coutrebauite qu'll t 
achev& 

48. Le navire trnnsportant des articles aalalssablea comme coH' 
trebande peut Stre snlsi ou capture par tous pendant tout le coure 
d« son voyage, inline s'll a I'lnteutlon de toucher b un pott d'escale 
avant d'attelndre la destination ennemle. 

49. Voua capturerez le uavire transportaut de la contrebande si 
cette coiitr^ande forme, soit par sa viileur, solt par son polds, 
solt par son volume, soit par son fret, plus de la moitie de la 
CBTgaiBon, 

fiO. Vous vous bomeres ft salslr le navire transportnnt de la 
coutrebaQde si cette coatrebande est en proportion luferteure & 
celle cl-des3us indlqu^e. 

51. Sulvnnt les clrconstimees. vous pourrez nutorlser fi contlnuer 
sa route uu navire arr6(6 pour cause de contrebande et qou sus- 
ceptible de conBscation ft rnisoii de la proportion de la contrebande, 
Bl le capltnlne est pret ft vous Uvrer cette contrebande. 

La remise de la contrebande sera uientlonuSe sur le llvre de 
bord du navire arrets, et le capltalne de ce navire devra vous 
remettre cople certlflte conforme de tous pnplers utiles. 

02. A'ouB aurez la faculty de dfitruire la contrebande qui vous 
sera alusl livrfe. (Voir Art XXIX.) 

53. SI vous rencoutrez en mer on navire i!nvlguant dans I'lgno- 
rauce des bostllit^s ou de la d&;laration de contrebande applicable 
ft son ctuirgement, vous pourrez n^anmolns salslr ces articles de 
contrebande; mals. la confiscation de ces articles, pouvant ultfrl- 
eurement donner lieu ft une Indeninlt^, vous aurez soln de dresser 
un procSs-verbal trSs prOcIs en nature, i>olds et valeiir des mar- 
olinndises atiisl saislea. Duns ce cas, le navire et le surplus de 
su cargaison, lout en ^tant sujets ft €tre salsis, serout exempts de 
confiscation. II en sera de oiGme si le capltalne, aprSs avoir eu 
connaissance de I'ouveriure des hostllltes ou de lo declaration de 
contrebande, n'a pu encore dPcbarger les articles de contrebande, 

54. Le navire est r£pul6 connaltre I'etnt de guerre ou la d^Iara- 
tlon de coulrebnnde. lorsqu'll n qultt^ un port enneuii aprds 
I'ouverture des bostilltCs ou lorsqu'll a qultt& un port neutre apr^s 
que la notification de I'ouverture ties hostllit&s ou de la dilatation 
de contr^ande a 6te falte en temps utile ft la Puissance dont 
telfeve ce port 
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ABTICLE IX. 
AG Bl STANCE 

55. Vous capturerez tout navlre neutre: 

1° S'll voyage sp£clalement en vue du transport de passagers 
ludlvldnels Incorpor^s dQDB la force armSe de I'enneml ou en vue 
de la transmiesioD de nouvelles dima rtntgrSt de Venneml; 

2* S'll vous apparalt que c'eet A. la connalssauce Boit du pro- 
prl^taire, Boit de celul qui a aSrC't^ le nuvire en totality, solt du 
capitalne. qu'il tniusporte un dCtiicheiuent inllltalre de renueml 
ou uue ou iilusleurs iH^rsotmee qui, pendant le voyage, pr&tent une 
aBsistiiiice dtrecte nux opC-nitloos de i'enaeiui. 

56. Diitis IcB deux cas Bp^ifi^s c)-dessue, le u;ivfre sera pasBible 
de eonflscation et. d'une inaniOre gencrale, passible du traltemeat 
que sublriilt le nnvire neii'ro sujet ft conflscatton po'ir contrebande 
de guerre. 

57. Toutefois les disiHisitlons du piiragraphe 54, alinfa 2°, ue 
B'appltquenC pas si. lorsqne le nnvire est rencoQir^ en mer, 11 ignore 
lea lioBtllltCs oil al le cupitainB, apris avoir apprla I'ouverture des 
IiostilU6s, n'a pu encore dfibai-quer les personnea transportfies. 

58. Le navlre est repute connaftre letat de guerre, lorsqu'll a 
qultte uu i)ort ooueiul aprSa Touverture des bostillt^a ou un port 
neutre iwst&rieureuient ft la notlllcation en temps utile de I'ouver- 
ture des bustillt^s ft la puissance dont relive ce port. 

59. Alors uiOme qu'il n'y nnrnlt pas lieu de capturer le navlre. 
vous iHiurrez faire jirlsonuler de guerrs tout indlvldu ineorporfi 
dana la force arin^e de I'eaucml et qui sera trouvg ft bord d'un 
navlre de commerce neutre. 

Vous deniiinderez tout d'abord au cnpitulne du navlre de vous 
reiuattre ces ludivldus. En eas de refus de sa part, vous passerez 
outre et vous lea Terez prisonniei's de guerre. En ciis de rfisistance- 
de la part du personnel du nuvire, vous capturerez le uavlre. 

60. T^ personnel religleux, medical et hospitaller enneml trouvfi 
ft bord d'un navlre de commerce neutre ne pent ftre fait prlsonnler 
de guerre: inaiK, nmnt de Inisser llbre ce personnel, vous vous 
ftssurerez nvec solu de la rSalit^ lie son caract^re. En caa de 
doute. vous pourrez le ratenir dans la forme cl-dessu8 Indiqa^e 
Jnsqu'ft ce que la preuve de ce earactfire solt stabile. 

61. VouB capturerez ^Kalemeiit tout navlre neutre; 
1' Lorfqu'il preiid une part dlrecte aux hostllit&s; 

2" Loraju'U se trouve sous les ordres ou sous le contrOle d'un 
agent plac# ft bord par le Gouvernement enneml; 

3° lyjrsqu'll est alTrSte en totality ou en partle par le Gouverne- 
ment enneml ; 

4° Lorsqu'll est actuellement et excluslvemeiit affects solt au 
transport de troupes ennemles, solt ft la traDamlaslon de nouvelles 
dana I'lntfrCt de renoeml. 



DigilizedbyGoOgle 



BLOCKADE. 181 

62. Dans les quntre caa cl-desaus specifies, le nnvire serji passi- 
ble de conBecatlon et. d'une manlSre g^u^rale, passible dn tralte- 
ment qu'U aublriiiC s'il 6tatt nuvtre de coDinierce ennenii. 

63. Vous remarquerez que le trnuaixtrt des d^p^has officielles 
ne pent Hre Incrlming que s'il est fait ft titre sp^lal; dans le cas 
contratre. vous vous cooformerez aux dispoBltiona de t'Artlcle 
XVI d-aprCs. 

Abticle X. 

RLOCUS — (ITABLIBSEMGNT D'UN BLOCVB. 

64. Le blocus doit Stre Unilte aox ports et aux ct'iles de i'ennemf 
ou oeeup^s par lul. 

65. Lea forces bloquantes ne dolvent pas barrer I'accfis aux ports 
et anx cOtes oeutrea. 

66. Conformfment ft la Declaration de Parts, le blocus, pour 
fitre obllgatolre, dolt etre effectlf, c'est-ft-tllre maititenu par une 
force Bufflsante pour tnterdlre recllement I'accds du littoral ft 
r ennenii. 

67. Le blocus, pour (^tre obllgntolre, dolt fitre <1£cliir6 con- 
furni^meut uu iwrugriipbe 6S et notltl^ confonu^meiit nux para- 
grapbes 69 et TT. 

63. SI, en I'libsence d'une declaration de blocus falte par le 
GouvememenC lui-aieme. vous Stes appeie ft Stabllr un blocus de 
votre propre Initiative, vous ilevez prealnbleiiu'iU fulre une dCcla- 
rullon preciannt : 

1° r.n date du commencenjeiit du blocus ; 

2° 1^8 llmitea geographlques du littoral bloqufi, expresseiuent 
designees eu latitude et longitude; 

3° Le deial de sortie ft accorder aux navlres neutres. 

69. Dans tous lea caa, t'etabllasement d'un blocus devra egale- 
nient faire I'objet d'une notification foniielle iiux autorllCa des 
points bloques. Cette notlHcatloii. dont vous trouverez le module ft 
I'Annexe III, sara envuy&e ft ces iiulorlt^s. en uieiiie temps qu'au 
consul de I'une Jes Puissances neutres. nu nioyen d'uu jiarlemen- 
lulre. 

TO. I.e oils 6eb4ant, vous feriez connallre. par la vole la plus 
raplde, toute disposition prlPo de votre propre Initiative iwur 
I'etabiissenient d'un blocus. ntiu dc uie pernietire de completer, 
dans le plua bref d€lai. votre notification aux autorites locales par 
une notlBcatloa aux Puissances neutrea piir la vole diplomatique. 

71. II coufiendra de rempllr les meuics formalites al le blocus 
vient ft ^tre etendu ft quelque nouveau point de la c6te. ou est 
leprls aprfts avoir eie leve. 

72. Le blocus n'est pas considers comnie leve si. iwir suite de 
maurals temps, les forces bloquantes se sont niomentanGinent 
eiolgnees. 
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TS. La levte \'oloiitii!re du blocus. ain^ que toute restrlctlou 
qui y serait appnrt^e. doit ^tre notidte dans la u^me forme que 
d-des8us. 

Violation do blocus. 

74. La Tlolatloii d'un blocus nliiBl ^tiibll rSeulte aussi bien de la 
tentative de pCn^trer dans le lieu bloquC que de celle d'en Bortlr 
aprfie la notlllcatlun du blocus. il molns, dans ce cae, que ce ne 
Bolt dnns le d^lni flx6 et express^meot nientiouo^ dans In dMara- 
tlon de blocus. dtlai qnl devra ftre sufflsnut ponr protCger la navi- 
gation et le coinmei'ce de bonne fol. 

75. Jm saisissabilltG d'un navire ueotre pour violation de blocus 
est subordonn^ fl la coiinalssance rCelie oa presumee du blocus. 

76. La connaissaiice du blocus est. saiit preuve contrnlre, pr6- 
Bumee lorsque le navire a quitt^ uu port neutre port€rleurement fl 
la notification, en temps utile, du blocus fl la Puissance dont relfive 
ce port. 

77. Si le navire qui approcbe du port bloqufi n'a pas connu ou 
ne pent etre presume avoir connu I'existence du blocus, la nodfl- 
catlon doit @tre falte au navire ni^me par uu olBcler de I'un des 
bfttlments de la force bloquantc. Cette uotlBcatlon dolt €tre portfe 
Bur le Uvre de bord avec indication de la date et de I'beure ainti 
que de la position g^ographlqiie du navire 4 ce moment, 

78. Tout nnvlre qui force un blocus dolt (^tre capture, fDt-11 
neutre, allie ou national, sous reserve, i I'encoDtre de ce demler, 
de I'appUcatlon des iois p€nales (dlctCes cootre ceux qui entre- 
tlennent des iDtelligences avec I'enneml. 

79. Toutefols aucune wiiale ne pent Ctre pratiqu6e & I'Sgard d'un 
navire qui, apr&s avoir torc6 le blocus, a gagn^ la haute mer et 
dont la chasse a fit* abandonnfe. 

80. Tout navire qui, apr^s avoir recu ravertlssemeut r^gle- 
meiitalre, ne a'^lolgne pas francbement et est surprls louvoyant 
flutour de la cOte bloqu^. dans le rayon d'actlon de la force 
bloquante. devlent suspect de fraude et peut etre capture. 

81. Un navire neutre. en cas de dflrease constats par une 
autorltS des forces bloquantes, peut pfnetrer dana la iocallte 
bloquSe et en sortir ulterleurement, a la condition de n'y avoir 
lalss€ nl pris aucun cbargenienC. 

82. Vous pourrez accorder k des navtres de guerre la permis- 
sion d'entrer dans un port bloqu^ et d'en sortir ulterleurement. 

83. Vous cai>turerez tout navire reconou coupable de violation 
de blocus. Ce navire sera passible de confiscation. 

84. La violation du blocus est lusufflsamment caract^ria^ pour 
antorlser la capture du navire, lorsque celul-ci est actuellement 
dlrlg^ vera un port non bloquS, quelle que solt la destination 
QltSrieure du navire ou de sou chargemeut. 
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Article XI. 

CBOIT DE VI8ITI. 

85. TouB avez le droit de visiter toua lee navireB de commerce 
Que TOUB rencontterez. Voos ne vlalterez les paquebots poataux 
qn'en cas de n£cesslt6, ainsi qu'll est dit A 1' Article XVII. 

86, Toutefols, sulvant les circon eta noes, notamment salvant les 
parages otl vous vous tronverez, on sulvant reiolgnement dn 
th^fttre des op^rationa, il peut artlver que vous ayez des motlib 
de sDppoaer que la vMte ne peut entratner aucune salate. Dane 
ce cas. I'exerclce du droit de vislte peut n'Stre qu'uoe vexation 
Inutile dont 11 est prSKrable de s'abstenlr. 

S7. Les navlres neutres sous convol de leur pavlilon Bont, en 
prlnclpe, exempts de vislte. Toutefols vous a^rez Jl leur Cgard 
comme 11 est dlt ft Vartlcle sulvant. 

XII. 



88. Sctntmcc. — LorsQue vous serez d^termln^ A visiter un navlre, 
vous I'avertlrez I'abord en tlrant un coup de canon de semonce ft 
poadre et en arborant votre pavliloD. A ce signal, le navlre est 
tenu auBst d'arborer ses couleurs et de s'arrCter pour attendre 
votre vislte. 

89. S'll continue aa route et cbercbe ft fnir, vous le poursulvres 
et I'arreterez an besoln par la force. 

90. Bn cas de resistance armec de sa part, vous le capturere* 
sans autre exameii. 

La tentative de fulte ne suOlt pas ft elle seule ft JustlQer la 

91. D^s que la navlre semoocS s'est nrrftC. vous lul euvoyez 
nne enibnrcatlon. 

Aucune rSgle precise ne peut etre fli6e an Bujet de la distance ft 
laqnelle dolt s'arr^ter le crolseur pendant la vislte. Vous aglrez 
Hulvaut les circonstances et rstat de la mer. 

92. Viaite. — Un ofllcier en annes, accompagnfi de ileux ou trols 
hommes an plus, monte ft bord du navire ft visiter. St vons etes 
geol officler ft voire bord, la vislte pourra fitre effectute par un 
offlcler-niarlnler. 

93. Avant tout. I'offlcler vislteur dolt procMer ft Texanien des 
poplers de bord.' 

> Voir Album d«a paplfrs de bord. 
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94. Les priQcipiiux iwplers de bord des uavirea de commerce 

1° L'acte constutuiit la uatioualltd ; 

2° fiventuellemeut l'acte de propriete (voir S 108 et suiv.) ; 
3° Le conge ; 

4° Le permig de QBvigation ou certlficat de nnvigabllftf ; 
5° Le rOle d'^qulpage et la Hate des passagers; 
6° La patente de santf ; 
7° Le Journal de bord ; 
8* Le miinifeste de chargement; 

9" I^ charte-pnrtle (si le uavire est affrfitfi) et lea connaiBse- 
meiits dOment slgnfis; 
10° L'inventaire, 

95. L'examen de ces iiiSces voiia reuselguera sur la aatloualltt 
du uavire, sur sa destination et sa route, ainsi que sue la nature 
et la destination apparente du chargement. 

96. fiventu el lenient, vous pourrez deninnder fl cous falre pre- 
senter: 

Le journal des machines; 

La police d'ussurance du uavire et celle des marcbandises, si 
elles sont H bord: 

I^e reglsCre des t^l^grammes regus et envoygs si le nnvire est 
muni de T. S. F. 

97. SI resanieu de ces piSces dfimontre d'une ma&ldre certalne 
la neutrality du nnvire. sa destination Inoffensive et le caractire 
iiioffeuslf de son cLnrgement, I'offlcler vlsiteur constatera le rfr 
sultat de sii vislte sur le Journal de bord dudit navire, et voas 
laisserez le navire coutiuuer sa route. 

L'nbsence de I'une dee pl^es ci-dessus Indlquges ne Jnstifleralt 
pas seule la capture, si d'ailleiirs I'ensenible des auCres places 
prouvalt la neutrality du navire et la rEgu1iirit@ de re\p&11tion. 

Fapiera }et6a H la met; supprinuSs ou distraits. 

98. Toutefois, s'll est constats qu'un on plusieurs de ces pa- 
plers ont #te Jet^s a la nier, supprimfis, distraits ou falsifies, le 
navtre visits dolt ^tre capture sans qu'il soit besoin d'examluer par 
qui ou pour quelle cause lis ont ece JetSs d !□ mer, supprimes, 
distraits ou falsines. 

99. Si I'eianien des pieces vous laisse un doute quelconque on 
Toua confirme uu soupgon : 

1* Sur la nationalite du navire: alors vous le capturerez; 

2° Sur sa destination ou sur Ic caractPre Inoffensif de eon 
cbargement : alors vous pourrei procSder ft la vislte de la car- 
galson. 

Cette vl^te s'effectue par les aolns du capltalue et de requlpage 
du navire Wstte, sous les yeux de I'oSlcler vlsiteur, leqiiel ne dolt 
y proceder jiar lui-mfnie qu'en ens de refus de ces derniers. 
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100. I^s paplers de bord font preuve complete de I'itloSralre 
du navire ainsl que du lieu de d€chHrgemeiit dea niarcliandlses, A 
mollis que ce navire ae soit rencontre Hyaut maDlfestement d^vl^ 
de la route qu'il devalt suivre d'aprSa ses paplers de bord et sana 
pouvoir juatlfler d'une cnuse sufflannte de cette deviation. 

101. Toutes ces operjitloas de vialte doivent etre faltes avec la 
plus grande courtoiale et moderation, et, s'll s'aglt de paquebots 
pOBtaus, avec toute In c^ierltf [msslble. (Voir I 85 et 126.) 

102. R^Hslance A la visile. — la reslatance oppos^e par la force 
& I'exerclce l^gltliiie des diverse^ op^rationa de la vlsite rend Im- 
mMlHtenieiit le nuvlre pneslble de capture et ultgrleuremeiit de 
confiscation. Le ctiargement sera passible du a^Sme traitemeot 
que Bublrait le chargement d'un navire enneml ; les marcliandlses 
nppiirtenant au capltnlne ou avi proprlfitnlre du navire aeront con- 
Bidfir^es coninie uiurehnndlfies eonemlea. 

103. Convoi. — ^Ed ce qui concerne lea navlres aoua convol, le 
commnndaiit du convoi vous doiinera par Ocrit. it votre demnnde, 
aur le caraetftre des nnvirea convoyfia et sur leur cliargement, 
toutea infornnitione que la vlsite servinilt £t obtenir. 

194, SI voDB avez lieu de soupgonner que la religion dn com- 
mandant du convoi a et6 surprise, vous lul communlquerea vos 
soupcons. C'est au commandant du convoi seul qu'U appartlent, 
en ce caa, de procfider ft une v^riflcation, Vous pourrea cependant 
accepter r<rffre qu'il voub ferait d'asalster & cette v6riftcatl0B. 11 
devra conatuter le rtsultat de cette vlsite par un procSs-verbal 
dont une cople sera remise 6. I'un de vos offlclers, SI des falts 
alnsl constates Justlfialent, dans I'oplnlon du commandant du 
convoi, la aalsle d'un ou de plusleurs navlres, !a protection du 
convoi devrait leur etre retiree, et vous procMeriez b. cette salale, 

105. SI des divergences s'eiSvent eatre vons el le commandant 
du conioi. notaniment A iiropoa de la contrebande, votis [lourrez 
seulenient Inl adresser niie pri)testatlon ecrlte. Vous iii'en reii- 
drea corii>Ic InmrM la lenient, et la difficiilie serii r^gl^ jinr la vole 
diploma tlq II I'. 

IOC. I« fait, iiour an neutii-, de se fiilre coiivoyer par un bitl. 
meat do guerre eiiuemi, c'est-il-dirc se placer sous aa protection, le 
rend suspect et forclos du droit de se jilalndre s"ll est atteint 
d'avarles ou mCme dfetruit dans le combat. 

107, I-e fait, par iin navire de commerce enneml, de se faire 
convoyer par un bfitlnient de guerre enneml rexpose ft toutes vos 
attaques, direcles et Indlrectes. 

ARTKI.K HI. 



108. Ijoraqu'll rSsulte de I'examen dea plCces de bord que le 
navire est |msB6 rCcemment hour pavilion neulre, 11 y a lieu de 
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procMer avec la plus graade attention et de a'insplrer dee regies 

snlvantes : 

109. Le transfert sous paTillon neutre d'un navlre ennetul, 
eHectu^ avant i'ouverture des hoatllltfa, eat valnble JL molns qu'll 
ne soit Stabll que ce transfert a ftC etCectu^ en vue d'^luder les 
consequences qu'entralue le cnractCre de navlre enneml. II y a 
ueanmolns pr€soiupClon dc nullity si I'acte de transfer! ne se 
trouve pas ft borrt, nlors que le navire a perdu la iwitionalltfi bel- 
llg^raate molns de aolxante Jours avant I'ouverture des hostllltea; 
la preuve contraire est adniise. 

110. II y a prtBomption ubsolue de validity d'uu tninsfert 
ettectuS plus de (rente jours avant I'ouverture des hostllltes, e'tl 
est complet, absolu, conforme & la Ifglslntion dca pays int^ress^s 
et s'il a cet effet que le contr5!e du navire et le b*5nCflce de Bon 
emploi ne restciit pus eutre lea monies iniiins qa'uvant le transfert. 
Toutefols, si le navire a peixlu la nationality belllgSrante moins 
de solxante jours avant I'ouverture des bostllitfs et al I'flcte de 
transfert ne se trouve pns ft borcl, la salsle du navire ne ponrra 
donner lieu ft des douiinages et Int^rf^ts. 

111. Si, d'aprfis ces cous Id Orations, vous estlmez sulHaante la 
prtsomptlon de nulllti de I'acte de transfert, voua capturerez le 
navire suspect. 

112. I^e transfert eous pavilion neutre d'un navire enneml, 
eOectu^ apr^B I'ouverture des bostlllt^s, est nul, & molns qu'll ne 
solt Stabll que ce transfert n'a pas H^ e£Fectu& en vue d'Sluder lee 
consequences qu'entralne le caract^re de navire enneml, par ex- 
ample par suite d'lieiltiige. 

113. Toutefols 11 y a pr^suuiptton absolue de uulllt@: 

1° SI le ttiiusfert a 615 effectuS peudaut que le navire est en 
voyage ou dans uu port bloquf ; 

2° S'ii y a faculty de r6m6r6 ou de retour; 

3° Si les conditions auxquelles est soumis le droit de pavilion, 
d'aprfts la le^slatlon du pavilion arborC, n'ont pas &t6 obaetv^es. 

114. Ces regies ue sont, bleu entendu, pna appUcables loraque la 
vente du navire euueml A uu sujet neutre a et6 eftectufe par les 
antorltOs fraucalses, a la suite d'unc prise. 

Article XIV. 

CAPTURE— aAlSlE—FOBUALlTeS DE LA CAPTUBB.' 

116. iJi visile eat sulvie de capture ou de salsle loraqu'elle rfivftle 
ou conflrnio solt le caractSre euiieml du navire, soit une violation 
de biocua. aolt le caractPre de contrebande de son chat^ment. 

116. SI la vlalte ue determine pas )a Ealsle du bfitlment, I'offlcler 
qui en aura ^t£ chnrgS devra seulement la constater aur lea paplers 
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de bord. SI. uu coutralre. elle determine tn saleie ou la capture, 
11 devra etre procM^ alnsl qu'il suit ; 

1° S'emparer de tous lee pnpierB de bord et les mettre sous 
sceltSs npr&s en avoir dresa€ iaventalre; 

2° Dresser uu proc^s-verbnl de capture ou de salste portaut Ia- 
ventalre Bommaire du bfitiuieut (vulr AnuexeB III, Formules E 
et 1), done un exeuiplaire sera renila au capltaioe du navire cap- 
ture ou saisi ; 

3* Constater I'^tat du cbargeineiit, puis faire feriuer les Scou- 
tUles de lu cnle, les colTrpa, les soutes et y apposer les scelKs; 

4" Dressei' un. €tut des efFets, argeiit. Instruments nautlques, et 
autres objets appnrteunnt au cnpltaiae et ft I'^ulpage. S'ils ne 
sont pas lalaste ft teur dlsposltlou, mention en sera falte au procSs- 
verbal ; 

5° Mettre ft bord un equipage pour la conduiti- de la prise et eu 
donner te commandeDieat II un otficler ou ft un olilder-mniiDler, en 
lul remettiiiit une lettre de ooiiducteur de prise et vob Instructions. 

117, Capturv dca comaiirn oil den pirates. — En ens de prise d'un 
corsnlre regullSrement pourvu rte lettrea de tunrgue par un Gou- 
vemenient n'ayunt pas adlifir^ a la Dfclamtlon de Paris, vous pro 
cederez de la mf'me manlfire. I^ capltnlne, \ea offlclers et I'^qnl- 
page de ce corsalre eerout tralt^s comine II est dit nu paragraplie 
146 pour les bAtlnients de guerre. 

Le capltnlne, les officlers et I'^quipage de tout navire arme en 
course par uu Ciouvernemeut slgnntalre de la Declaration de 1S56, 
etant passibles des pelnes prGvues pour le crime de piraterie, 
devront etre conslderea non comuie prisonnlers de guerre, male 
comme detenus, et remls aux autorltes frangalses les plus proches 
poor ^tre pouraulvls coiiformement aux lols de la Itepubllqtie. 

118, Capture des bdtitncnts dc ffucrrc. — Dans le cas de capture 
d'un bfttlmeiit dc guerre, vous voiis bornerez ft le conetater sur 
voire journal Pt vous iwurvoirez ft la condulle de la innnl6re In 
plus eontornw fl In securltf- des equipnBes auxquels voile la eon- 
flerez, (Dfcret du ID nntl 1010 sur le service ft bord des bfttl- 
mentB d.- la Flotte, iirt, 368, 309. 407.) 

Aktcci.k XV. 

VBMIK UK LA Tl^l.(:UKAP1IIF. SANS FIL. 

119, SI les circonstances I'exlgent et dans In niesure ofi vmis 
le Jugorez indispensable, vous jiourrez iiotlfler aux navire«i de 
cotnmerce manls d'une Installation de T, S, F, qui sejoumeralent 
dans la none de vos operations, ou luPnie qui la iravereeraletit, 
['Interdiction : 

Ih- transnietlru iltiM iiiiuvellttH xur voU't' sltuallun uu sur vos 
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D'enrtjgiatrer (Ips t^l^graiiimes cltiirs on cbiffrf-s ]iroveojint de 
votre bfltlmeat on <les batimems de votrp force mnale; 

D'4mettre dea eignaux de nntnre k tronblet vob communica- 
tions. 

Vous flxerez nlors par une d^claratioo et une uotlfication 
aualogiiea i celles qui coneerueut !e blocus, les liniltes gCograpbi- 
ques et, le cas ^ch^nt, les llmltes de temps ou d'beures entre 
tesquelleg s'Stendra le regime de vos interdictions. 

120. SI, mnlgr^ votre uotiflcation, les navtres susvis^s transuiet- 
teot des nouvelles Interdltes ou troublent ey sterna tlquement voB 
communications, rouB agirez Bulvaot la gravity et les cous^ueuces 
de leurs actea, solt coiume II est pr^vu & I'artlcle 4 de la Conven- 
tion X (le La Haye pour l'iipp"catlou k la guerre mnrltiiue dea 
principes de la Convention de Geneve, solt comme il est dit pont 
le deuxlSme cas \-\s6 iiu iiiirugraphe 55 (assistance hoatile). 

Voua pourrez done enjoindre £1 ces navlres de s'61olgner bora 
des liuiltea tls^a daus votre dSclaraiion, leur imposer uue dlrec- 
tlou d^termlD^e, les d^teulr, nifme lee captttrer et. dana toua lea 
cas. salsir leurs apparelts de T. S. F. 

121. Si 111 visite <le cea navlres voiia rSvfile ainiplement I'eure- 
gistremeut de d^i^ches interdltes, vohs twurrez salsir leiir reglstre 
de teiigrnmnies, ieur enjoindre de s'Clolgner, leur fixer une direc- 
tion d^termin^, et, si voua avez dea motifs sufSa;mts de suspecter 
leur bonne fol, aalalr leiira apparells de T. S. F. 

AhtICi.R XVI. 



122. r« coiresiiondnni-e i>ostalc cles ueulres ou des belli gCrauts, 
quel que solt aon cnraetSre ofBciel ou prlve, trouvOe en mer eur un 
navire neutre ou enneml. est Inviolable. S'il y a anisle du navire, 
pile est exp&li^e avec le moina de retard poaaible par le cnptenr. 

123. I.*B dispositions prCcedentes ue s'nppitquent pas, en fas d<; 
violation (le blocus. & la correspond a nee qui est a destination on 
cii provenance (ie port bloqnf. 

124. Klles ne aont Sgiilenient applicobles qii'entre les puissances 
qui ont ratifle la Convention de Iji Haye du 18 octobre 1907 
i-elntlve ft cortalnea restrictions a I'exerclce du droit de capture 
dans la Ruerrc maritime, ou qui ont ndheM- a cette Convention, 
i;t seulenient si les belliR^rants sont toua parties fl cette Conven- 
tion. 

125. Dans It^ cas des panigrnplies 123 et ]24, voua pnurre7. 
prendre eonualssance des left res offlclelles ou partlculiflrea 
adress^ea aux autorit^B cnnendes ou k des personnea r^sidant aur 
lo territoire de I'ennemi ou occupy par lul et troavfes ft bord des 

' .\I' (■.>n«,Tiilon rt" In 2' f'nnfi'rc'iiCT di' I.n llaje du 18 octobre 190T. 
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b&tlnieuts captures; s'll en est qui pt^seateut tie I'interet, vous les 
adresserez snns dflai au Mlnletre de la Marine, voua eipfdierez 
lea autrea & leur deBtinntlon avec le moins de retard possible. 

Abtici-e XVII. 

126. L' inviolability de la correspond auce postale ne souslriilt 
p;ia les paquebota-poste neutres aux lols et coutumea de la guerre 
8«r mer foncernaiit les nnvtreM tie commerce neutres en genfirnl. 
Toutefois la vlslte u'en dolt eire effectufe qu'en caa de nft^ssite, 
uvec tons les mCnagements et toute la c6l6rlte possibles. (Voir 
Annexe I, Convention imstale friuno-britannique du 30 aoQt 1890.) 

Article XVIII. 



127, Tout unvlre capture navlgue a 
Inslgnes des biltimeiita de guerre. 



Ahticle XIX. 

■:a I'OKTS FRAN^At 



12S. Sauf ]e cus Ue tiinx niiijeure Indlqu^ cl-dessous, les pi-lsea 
aont dIrtgSes sur lea [wris de Fnince ou des possessions frnii- 
galses. ou npiwrteuont k un tiourerDenient alll^, 

121). irtie prlae ne iHjut Ptre anieufe dana iin port neutre que 
pour cause d'liiiiuvlgnblliie. de mauv.iis 6tat de In mer. de manque 
de combustible ou de provisions. Bile dolt repartir aussitOt que 
In cnuae qui en n JuatlH^ I'eDtr^ a ceaMf. 

T.e cnptcur ae mettrii en rapport ;ivcc Ic cuusul tie France et se 
coiicortcrn arec lui sur la destination ult^rleure de la prise. 

130. Si la prise, en mesure de sortlr des eniii: neutres, ret.nrdait 
son depart ou ne se conformalt iNia A. Turdre de partlr IniniMliite- 
nient qui lul auralt #te notlfifi par la Puiasnnce neutre, cette der- 
nl&re sernlt dans eon droit strict en usant des moyens dont elle 
dlsi)Ose pour relUcber hi prise uvec ses ofOciers et son equipage, 
et Interner I'^ulpage mia il bord par le capteur. 

131. Voua ponrrez d'ailleurs couHldfirer comme jxivt pour la 
mise Koua s^uestre des navires et des marcbandlses tout port 

■ Xt> Conventlan de La Haye relative ft certalaea reatrlctlons S I'excrclce 
clu drulC de capture dana la gu^re marlllnie, 

'XIII* ConveDtlon de La Haje coDcenuDt les drolls el tea devolri del 
pulHMDcea aeutrea en caa de snerre marttlme. 
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occupy par no8 forces, oil 11 pourra fitre procMfi aui actea fi'lns- 
tnictlon et d'admlDlstratlon prescrlts pnr les lole et rdglemcnits 
de la K^publlque. 

132. Bieti que, aux ternies de I'nrticle 23 de la XI* Convention 
de La Haye. uue Puissance neutre alt la faculty de permettre 
I'acc^s de sea jwrts et rades dux prises escorts on non, 
lorsqu'elles j sont ameu^es pour ^tre lalsB^es sous s&iuestre en 
attendant la decision du tribunal des prises, vous ne cherclierez ft 
user de cette autorlsatlon que si lea circonstonces vous y obligent 
et qu'apr^s vous dtre assure que Indite Puissance neutre per- 
mettra r^ellement I'liccOs <Ic ses |)orts et rades & vos prises dans 
les conditions de I'artlcle 23 prMtC". 

133. SI le port neutre dans lequel 11 se pr^sente lul est Interdlt 
absolument, ou si sa pr^seuce a'y eat tol^rfe que pour un temps 
Insufflsant, le capteur ou le conducteur d'une prise d^Kre aux In- 
vitations qui lul soat adresstes par le Gouveruement du pays oil 
11 se trouve. II agit alors au mieux des Int^rGts dont 11 est 
charge, et rend compte sans d41iil au Mlnistre de la Marine dii 
refus qu'll a fiprouv^. 

Article XX. 

PifcCES A RBMETTBE PAR I.E8 COSDUCTEUBS DE PBIBE8. 

134. Si le capteur a'escorte pas sa prise parce qu'll Jage pou- 
voir I'espMler dlrectement, le conducteur de la prise dolt, IL son 
arrlvfe au port de destination, remettre ft Tnutorite maritime: 

1° Son rapport de traverste; 

2° I^a pl^es et documents de toute nature vis&i au para- 
graph e 116. 

Une cople certifiSe du procf^s-verbal de capture et d'apposltlon 
des scelK's restera entre les mains dii capteur. 

II importe S. tous les points de vue que le capteur n'omette 
iiucune de ces formalitPs rfiglementalres (B. O. R., t. IV, p. 67). 

Article XXI. 



CAPTuais.' 

135. Lorsque vous aurez capture un navlre de c 
les bommes de son equipage, natlonaux d'un I^tat neutre, ne 
seront pas falta prissonnlers de guerre. 

13f(. II en sern de m&mc du capltalue et des offlciers, egalement 
natlonaux d'un fAat neutre. s'lls promettent formellement par 
ecrlt de ne pas servir 8ur un navlre enneml pendant la durte de 
la guerre. 

' XI» Convontlon ile Lb Ho.vi-, Chap. 1 II. Fonnuli' R. 
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137. Le capltaine, les officiers et lea metnbres de reqiiipage, 
natlouauz de I'fitat ennemi, ne Beroat paa falta prlaonnlera de 
^erre, ft la condition qu'lls a'engagent, sous la foi d'une promease 
formelle ^rlte. & ne prendre pendant la durte dee boBtllltSs aucnn 
service ayant rapport avec les operations de la guerre. 

138. Vous remettrez aus IntSressfs recn des promesses qu'Us 
anraient faltes dans les tennea dea paragraphea 136 et 137. En 
outre, rouz aurcz Boln de me falre conoattre et de porter & la 
coanalaeance de renuemi, par toutea volea possibles, lea noms dea 
Individua laissCs llbres dans les condltiona visSea aux auadlts 
paragrapbea. 

139. I<es diapositlona cl-desaus ne a'appllqueut pas aux navlres 
qui prenneat part aux boatlllt^s. 

140. Dans If ciis oil vous n'y verrlez aucun danger, vous pourriez 
malntenlr il leur bord le capitnltie et tout ou iiartle de I'^ulpnge 
du navlre de coiiiuievce capture. 

141. Les Indivldus qui n'tiuronC paa conserve leur liberty dana 
les conditions des jiaragraphea 135 ct 136 aeront prisonnlers de 
guerre. 

142. Toute |)ersoune trouvfie A bord d'un navlre de commerce 
ennemi eat. aauf preuve contmire. iiresomee de uatlonalite en- 
nemie. 

AttllCLE XXII. 



143. Lea paaaugera sont libres et j^uvent debarquer dana le pre- 
mier port vt le b&tlment aborde. 

144. Toulefois les liommes de 18 Jl SO ana natlonaux de r£tat 
ennemi et qui ne tonibent pas sous le coup dea paragrapbes C9, 60 
de I'Artlcle IX aeront traltSa comma 11 eat dit el-desaua il I' Article 
XXI, pom le capltalne, les ofllciers et les membres de I'equlpage 
natlonaux de I'l^lat ennemi. 

Abticle XXIII. 

>:\pf:D[TiiiN directf: dks pi£:ce8 et des Personnes. 

14&. Dans des clrcunstances exccptlonnelles, le capteur peut ez- 
l>edler dlrectement au port de prise, avec les places de procedure, 
tea personnes (capltalne. offlckTS, ou membres de I'equlpage du 
navlre ca|iture, au nombre de trola au niolna) dont lu presence eat 
n4ccsa;ilre fi, I'instructlon de la prise. 

Leur niTiv^e ilevra iirec&;1er celle de lu priae elle-mGrne. 

Abtici-e XXIV. 



UO. SI le naylre capture eat un bfttlment de guerre, voua trana- 
borderez Id rnpltalne, la majeure p^irtie dea officiers, une portion 
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de r&julpage, et vous condulrez cea prlsonniera dans ud port fran- 
eale ou allie. ou i>ccupe par lea forces arniSeB franculses ou alUte& 
(A'oir dficret du 15 mal 1010 aur le service ft bord des b&tlmentB 
de la marine mllltnire, art. 339. 368, 360, 400, 407.) 

Aeticle XX v. 

FB18B TRKDUE PAK FORTUNE DE UES. 

14T. Si uue prise est perdue par fortune de mer. II importe de 
constater le fait avec le plus grand aoln et d'en falre I'objet d'an 
rapport ndress^ sana dSlai au Ministre de la Marine. 

Abticle XXVI. 

b£abmeuekt et euploi des navires captxjb£:b. 

148. SI rintfiret public I'esige, voua pourrez rSarmer lea navires 
ennemis captures et lea employer pour les besolns du service, apr^a 
en avoir, autimt que possible, fait dresser tin inventaire sommaire 
avec estimation. 

149. Vous pourrez ^alement utillser, pour le service de la fiolte. 
les cargnlsons des navires eiiuenils, ivprOs en avoir fait dresser un 
inventaire estimatif detail IS. 

150. Voua aurez ^gnteiueiit Iv, facutte d'en agit alusi pour les 
approvislonnemenis du niivire. uotanimcnt pour les combustibles 
et lea wati^res grasses. 

lei. Irfs procSs-verbaux rOdigfs en elocution de ces disposi- 
tions devront Ctre joints au dossier de la prise; un double en 
sera adreas& au Ministre de la Marine, et un autre au capltalne 
du uavirc capture. 

Article XXVII. 

INTliHDICTlON DE LA BAN<?ON. 

152. II vous est interdit de consentir un traits de rancon. 

ABTiru.; XXVIII. 

PESTBUC'TION DES FBISES EHNEMIES. 

153. Les prises doivent Stre amarinees, conduites dans un port 
national ou a11i£, et uon i>as d^truites. 

Par exception, vous etes autoris6 4 dCtruire toute prise dont la 
conservation com promet trait votre propre security ou le aucc6s 
de vos operations, notamment si vous ne pouvez conserver la 
prise sans afCiiibllr voire equipage. 
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DESTHL'CTKJN. 193 

164. Avant la destruction, vous mettrez en sQret^ lea personues, 
iiuelles qu'cUcs eoleiit, qui se trouveot H bord, alasi que toue les 
iwpters et documents utiles pour le Jugemeat de lu prise. 

165. En cas de combat provoqu^ par une rSslstauce ariiife, 
ceux qui moatent le navlre sulvent la fortune des armes. 

Abticle XXIX. 

DhSTRClTION DtB l-RlStS N KUTMEK— htSTBllCTION ItKS M ABCUANDI SCS. 

156. IJn navlre neutre capture ne i>eut Ctre d^trult par le cap- 
teur : iiinis II doit Ctre conduit dans un port uational ou alli6, pour 
y etre statuS ce que de di'olt sur 1« validity de la capture. 

167. Par exception, un navlre neutre capture et dont la con- 
fiscation vous apparnttralt certalne peut 6tre dMrult, si sa con- 
servation et son convol peuvent cotnpromettre la s6curlt6 de 
votre bfttlmeut ou le sneers des op^rntlons dans leaquelles vous 
Stes engage. 

158. Avant la destruction, les peruonnes qui se trouvent ft bord 
devront etre mlses i-n sOreli''. el tous leH paplers de bord et autres 
pltees que les IntfreRsfs I'sttmeront utiles pour jugenient sur 
la validity de la capture devront (^tre trnnsbord^s sur votre biltl- 

15!). Je vous i;iii|ielle qiu- le cii|iUoir qui a dStrult un nnvlre 
ueutre dolt, prealab'ement & tout Jugemeiit sur la validity de la 
i-apture, JustlBer en fnit avoir agi en presence d'une nficessltfi 
except lounelle dans le sens du paragrapbe 157. 

160, Si le navlre n'est pas sujet H confiscation ou s'U y a doute, 
vous aurex la FncuK^ ilVxlger In reiiiisc ou de procMer & la 
deatnictlun des marcbandises conflscables trouvfes fi bord dudit 
navlre, loreque les circouatauces justlfieralent la destruction d'un 
navlre passible de conflscntion. Vous mentlonnerez alors les 
itbjets llvrfs ou d^trults sur le llvre de bord du navlre arrets, et 
vouH ferez reineltro par le capitaiue cuple certlfi^e couforme de 
toua iHLpierB utiles. Ijorsiiue In renitwe ou In destruction a Stfi 
effectufie et que les formalltSs out 4t6 remplles. le capltalne doit 
<*ire autorisC ft contlnuer sa route. 

I/oubll de ces foroinllt^ engage la responBabllltS du captenr. 

Ahtici.e XXX. 



IGl. Bn ens de capture par rennemi d'un blltlment national ou 
allif. vous deves! vous efforcer d'eo opSrer la reconsBe. 

Dans ce cas et dans celnl oil vous reprendrlez mir I'ennemI un 
bntiment neutre, vous retlendrez le personnel mllltalre ennemi 
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194 ATPENDIX. 

trouvft ft bord. eC lous relftcheree ptircnieiit er nlmplemoit le 
navire. 

Pour le personuel ennetni nun uillitalK trouv6 i bord dii mta^e 
naTlre, vona vons cunforntereK nax artu-ipa 6 et 7 de In Oonventtoo 
XI de I-a Haye. 

ABTiCLE XXXI. 

['Ea Ot L4 CONVIiNTlON atWCEBSABT I.E8 
LA aUEBBE SUB TEBRE ( IV' CONVENTION BT 
BgOtEUEnT ANNEXE DE LA 2" CON^ftRENCB OB f.A HATE). 

162. SI \'Ous @teB couduit ft o|)^Fer uu dAurqueiuent et ft penr- 
Buivre vos op^ratlOBS ft terre, voufi observ««a Iw preBcrlptions de 
la Convention I^' de La Haye itom.'eruaiit lea loU et coutumee de 
la guerre siir terre et du r^^lemeut Hiinex6 ft ladlte Oodv»>U«d. 

ABTICLB XXXII. 
DOUBAHDEMENT PAB DKS FOKCES NAVALES EN TEUPS DE QD^UK. 

163. VouB voua couformerez strictraaent aux dlqmBltlonB de la 
IX* Convention de La Haye. du 18 octobre 1907. concemHat le 
bombardement par dea forces oavalea en temps de guerre. 

Abticlb XXXIll. 

POSE DB8 MINES SOUa-MABINEa AfTFOMATIdDEa DE CONTACT. 

164. Vous viius eonformerea ^gHlemeiit ntix dispositions d« la 
VIH* Conference de l« Haye. du 18 octobre 1907, relative ft la 
pose des mines fmus-niarlnet^ autoiuatlquee de contact. 

Amiou XXXIV 

165. Lea prfisentes infltrm;tiouB entrerout Luiuiedliitement M 

166. Son! et deiueutent ahro^«ea toutea den dlaposltloag (im- 
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